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BY       S,       WRIGHT      RTJSSELIi. 


Reason  at  last,  'gainst  passion  wins  tlie  race. 
Law  triumplis  o'er  the  fury  of  the  mob. 
The  rights,  which  freemen  everywhere  proclaim, 
Though  oft  despoiled,  arise,  redeemed  again. 
The  arm  that  singly  braves  a  tyrant's  will, 
May  fall  itself,  and  rise  again  no  more ; 
But  lo !  a  nation's  pulse  the  brave  acts  thrill— 
A  nation's  heart  keeps  trust,  and  treasures  still 
The  noble  eflTorts  of  each  gifted  son ; 
And  sure  as  fate,  shall  justice  e'er  be  done. 
Ne'er  was  a  blow  for  freedom  struck  but  told 
Its  glorious  lesson  in  an  after  time. 
Ne'er  has  a  man  with  honest  purpose  bold, 
Leap'd  in  the  gap,  like  Curtlus,  but  did  twine 
His  memory  with  the  grateful  hearts  of  men ; 
And  by  the  valorous  deed  make  strong  again 
The  faltering  purpose  and  the  weakened  nand— 
When  freedom  strikes,  'tis  for  all  times— all  lands. 
Brave  men !  well  worthy  ye  the  meed  of  praise, 
Who  stood  so  firmly  in  those  evil  days ; 
Who  suffered  obloquy  and  every  wrong 
A  venal  brood  of  hirelings  could  invent; 
And  suffering,  stood  all  unsubdued  and  strong, 
Till  the  mad  fury  of  the  mob  was  spent ; 
Till  those  bad  men  leagued  to  destroy  ye  saw 
Themselves  condemned  by  the  offended  law ; 
And  gave  ye  back  to  friends  and  home  again, 
Uncharged  of  crime— unblemished— without  stain. 
Well  have  ye  done  to  sue  those  bold,  bad  men ; 
Well  have  ye  done  to  follow  them,  and  when 
They  sought  defense  behind  a  withe  of  straw, 
The  Congress-made  indemnifying  law. 
Well  did  ye  make  themselves  themselves  abhor. 
^Pursued  them  till  they  gladly  have  forsook 
Each  hiding  place— each  law-protected  nook. 
And  now  confess  the  deep  and  damning  wrong 
They  perpetrated  on  ye. 
"  Publish  it  in  Gath,  and  tell  it  loudly 
Upon  the  streets  of  Askelon."    Let  them 
Who  wronged  ye  feel  the  wrath  of  all  good  men. 
Yours  is  the  victor's  crown— theirs  the  defeat. 
Your  names  shall  be  remembered  long  and  shed 
A  bright'ning  luster  on  all  coming  times. 
Theirs  shall  be  spoken ;  but  as  words  conjure 
The  ghosts  of  fallen  spirits— craven  souls— 
To  frighten  wayward  sons  of  perverse  wills. 
And  them  reclaim  through  fear  of  coming  ills. 
Your  memories  shall  be  green,  and  all  bright  days 
Shall  shine  the  brighter  for  the  light  they  bring. 
•*  Theirs,  like  unsavory  meats,  shall  rot." 
The  stoi-y  of  your  patriotic  deeds. 
Well  treasured  as  a  jealous  people's  trust. 
Shall  nerve  the  arms  of  noble  men  to  strike. 
When  tyranny  would  rob  them  of  their  rights. 
Theirs  shall  be  read  to  shame  oppression  back, 
And  teach  how  vile  a  thing  a  man  can  be, 
Who,  for  a  "  pottage  mess,  or  silver  coin,'' 
To  tyrants,  eager  bends  the  suppliant  knee. 

—New  York  Democrat. 


INTRODUCTORY. 


To  the  Public,  who  Love  Liberty,  and  Hate  Tyranny. 

"We  deem  it  unnecessary,  that  any  apology  should  be  made,  for 
publishing  in  the  present  form,  the  record  and  proceedings  in  the 
following  case  of  "  Arbitrary  Arrest."  The  questions  therein  dis- 
cussed, and  the  adjudications  had,  are  the  clearest  vindication  of 
pei'sonal  liberty,  and  the  triumph  of  law  and  right,  over  fanaticism 
and  wrong,  that  has  appeared  among  the  many  cases  of  outrage, 
that  were  committed  by  those  entrusted  with  power,  during  the 
late  civil  war.  We  need  not  state,  that  during  those  dark  days, 
we  were  not  of  those,  who  approved  of  the  policy  of  the  Admin- 
istration in  carrying  on  the  war.  "We  believed  that  a  little  con- 
ciliation and  statesmanship,  might  have  averted  the  calamity,  and 
we  showed  our  disapproval,  in  a  legal  and  proper  way,  by  earnest- 
ly protesting,  against  the  usurpations  and  outrages  perpetrated 
against  liberty,  in  the  name  of  "Union" — that  imperiled  the  xerj 
existence  of  constitutional  government.  Disapproving  of  that 
policy,  and  seeing  that  its  success  would  result  in  a  change  of  our 
form  of  government,  by  the  introduction,  as  a  political  element,  of 
an  ignorant,  servile  race,  we  but  exercised  an  undoubted  right,  in 
freely  and  fearlessly  pointing  out,  what  we  believed  would  be  the 
result  of  the  conflict — denouncing  the  wrongs  committed  by  the 
Executive,  and  those  in  power,  as  if  committed  by  others.  "We 
knew  then,  as  now,  (for  all  history  teaches  the  fact,)  that  no  one, 
who  supported  power  in  all  its  excesses,  ever  became  a  victim,  to 
its  arbitrary  exercise.  Yet  preferring  to  follow  the  convictions  of 
right,  rather  than  purchase  personal  security,  at  the  expense  of 
manhood,  we  denounced  the  policy  introduced,  that  sought  to  ter- 
rify the  masses,  into  a  support  of  measures,  inimical  to  the  best  in- 
terests of  our  common  country. 

"When  history  shall  have  truthfully  recorded  the  excesses,  and 
outrages  that  were  perpetrated,  by  the  dominant  party,  during 
that  great  national  ordeal,  through  which  our  country  passed, 
our  children  will  be  amazed  that  any  vestige  of  constitutional  lib- 
erty was  preser;v©dr)-4hat  darkest  hour,  wheOyfor  ©ntertaiuingand- 
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expressing  opinions  obnoxious  to  the  ruling  faction,  men  were 
seized  in  the  dead  hours  of  night,  and  hurried  away  a  thousand 
miles  to  a  Military  Bastile,  there  to  drag  out  days  and  months, 
perhaps  years  of  misery,  without  the  charge  of  an  offence,  the 
hope  of  relief,  or  the  possibility  of  escape.  "We  did  not  expect 
then,  when  the  nation  was  drunk  with  blood,  that  an  impartial 
judgment  could,  or  would  be  pronounced ;  but  we  cherished  an 
abiding  faith,  that  when  time  had  cooled  the  passions  of  men,  and 
tranquility  restored  to  our  country,  protection  and  security  would 
be  again  guaranteed  to  every  citizen,  and  the  conduct  of  each, 
would  be  judged  by  a  fair  and  impartial  public. 

In  all  periods  of  history,  those  entrusted  with  the  government 
of  a  nation,  when  under  great  civil  commotion,  may,  under  a  mis- 
taken idea  of  power,  exercise  undelegated  authority.  But  no  in- 
stance can  be  found,  where  all  the  bulwarks  of  personal  security, 
have  been  thrown  down  at  one  blow,  and  all  the  forms  of  constitu- 
tional liberty  set  aside,  that  the  act  was  not  dictated  by  evil  mo- 
tives, and  a  wicked  disposition  to  usurp  that  liberty,  that  protects 
the  citizen  from  Executive  power;  hence,  any  one  that  entertained 
opinions,  opposed  to  their  revolutionary  schemes,  of  centralizing 
all  power  in  themselves,  and  had  the  honesty  and  boldness  to  avow 
it,  was  regarded  as  an  enemy,  and  marked  by  them,  as  a  victim  for 
destruction,  under  the  specious  plea  of  "  Loyalty." 

The  case  under  consideration,  has  elicited  more  than  ordinary  in- 
terest, from  the  fact,  that  since  the  outrage  was  committed,  all  at- 
tempts to  manufacture  a  cause,  or  frame  an  excuse  therefor,  have 
utterl}'  failed.  Even  the  President's  order,  which  they  appealed 
to  for  protection,  proved  a  broken  reed,  and  the  case  then  present- 
ed the  naked  question  of  personal  security,  against  Arbitrary 
power.  And  now  that  passion  has  somewhat  cooled,  we  begin  to 
realize  the  enormity  of  the  offence  perpetrated,  and  what 
the  consequences  would  have  been,  had  not  the  act  been  chal- 
lenged, and  their  illegal  proceedings  held  up  to  public  condemna- 
tion. They  not  only  arrest  and  transport,  (as  thej^  now  confess) 
an  innocent  man  beyond  the  State,  in  violation  of  all  law,  but  con- 
fine him  for  months,  without  any  authority,  or  the  charge  of  an 
offence,  and  when  liberated  without  conditions,  they  procure  Con- 
gress to  pass  laws  indemnifjang  them,  and  legalizing  their  acts, 
and  not  contented  with  the  seeming  protection  thus  secured,  they 
besmear  the  Becord,  with  a  tissue  of  falsehoods,  intended  to  destroy 


their  victim,  by  creating  a  prejudice  in  the  minds  of  their  parti- 
zans,  for  political  effect. 

"  But  time  makejs  all  things  even." 

When  dri-v^n  to  the  wall,  and  they  could  no  longer  shield  them- 
selves, from  just  punishment,  and  are  permitted  to  prove  their 
pleas,  if  true,  they  come  into  Court,  and  write  the  humiliating  con- 
fession :  "  That  there  was  no  truth  in  their  charges,  and  ask  to  with- 
draw them,  and  confess  that  the  seizure  and  imprisonment  was  wrong- 
ful, unjustifiahle,  and  without  cause,  and  that  he  was  innocent  of  doing 
any  act  inimical  to  the  government,  its  constitution  and  laws,  and  that 
they  are  guilty  as  charged.  After  six  long  weary  years,  when  driven 
from  behind  every  governmental  protection,  that  was  thrown 
around  them,  they  make  the  admission.  It  is  not  the  finding  of  a 
Jury,  or  the  charge  of  a  Court,  but  the  solemn  admission  of  the 
parties  of  Eecord.  Could  a  vindication  be  more  ample  or  com- 
plete ? 

We  had  been  under  the  ban  of  the  charges  thus  made,  and  in- 
dustriously circulated  by  the  defendants,  and  their  apologists,  un- 
til forbearance  had  nearly  ceased  to  be  a  virtue,  and  even  now, 
when  we  present  the  whob  record,  as  a  full  vindication  of  our 
conduct,  we  know  there  are  those,  so  blinded  by  partizan  preju- 
dice, that  they  will  not  accept  it.  They  would  not  believe  the 
truth,  were  it  spoken  by  an  angel  of  light — for  such  we  have  no 
words.  We  address  ourself  to  the  honest  of  all  parties,  who  love 
their  country,  truth  and  liberty. 

The  present  prosecution  was  instituted  as  a  personal  vindica- 
tion of  our  conduct  and  actions,  and  as  a  means  of  asserting  a 
principle  dear  to  every  American  Freeman,  and  not  for  pecuniary 
gain.  The  contest  was  a  long,  and  an  unequal  onej  in  which,  not  only 
governmental  protection  was  thrown  around  the  defendants,  but 
political  bias,  partizan  hatred,  and  malignant  prejudice,  growing 
out  of  the  nature  of  the  charges  made,  that  were  well  calculated, 
under  the  frenzy  that  then  existed,  to  overwhelm  one.  But  con- 
scious that  in  the  end,  if  we  but  performed  our  duty,  justice  and 
right  would  prevail,  and  the  mad  fanaticism  that  swept  over  the 
land  like  a  besom  of  destruction,  would  spend  its  fury,  and  leave 
at  least,  personal  security  under  any  form  our  government  might 
assume. 

The  outrage  was  the  act  of  others— ours  was  not  the  humili- 
ation, and  in  submitting  the  facts  to  public  judgment,  we  do  it, 
that  the  antidote  may  counteract  the  poison,  with  which  partizans 
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and  their  abettors  have  bo  thoroughly  inoculated  the  public  mind. 
We  are  aware,  that  to  some  narrow-minded  bigots,  no  refutation 
could  or  would  be  satisfactory — they  will  find  something  to  carp 
about — from  such  we  have  no  hope,  for  either  justice  or  candor. — 
But  for  ourself,  were  all  the  acts  of  our  life  against  our  country 
written  on  our  forehead,  we  would  not  pull  down  our  hat  to  hide 
them. 

With  this  refutation  of  the  charges,  and  this  vindication  of  the  laws 
of  our  country,  we  are  satisfied,  and  with  the  consciousness,  that 
we  have  discharged  our  whole  duty,  as  a  man  and  a  citizen,  we 
submit  the  record  to  public  judgment. 

M.  Y.  Johnson. 


ABSTRACT  OF  RECORD. 


This  suit  was  instituted  on  the  17th  day  of  August,  A.  J).  1864, 
and  is  an  Action  of  Trespass  for  False  Imprisonment,  for  arresting 
the  Plaintiff  in  the  City  of  Galena,  Illinois,  and  transporting  him 
to  Fort  Lafayette,  in  the  State  of  New  York,  and  detaining  him 
in  said  Fort,  and  in  the  House  of  Detention  in  the  City  of  New 
York,  and  in  Fort  Delaware  in  the  State  of  Delaware,  for  the  pe- 
riod of  more  than  Four  Months,  without  any  warrant,  process,  or 
lawful  authority  whatever,  and  without  any  charge  of  any  offence, 
against  the  laws  of  the  United  States  or  the  State  of  Illinois. 

Process  was  served  on  all  the  defendants. 

Declaration  filed  to  the  March  Term,  1865, 

The  First  Count  is  in  the  usual  form. 

The  Second  Count,  as  follows  : 

For  that  the  said  defendants,  intending  to  injure  the  said  plain- 
tiff, on  the  28th  day  of  August,  A.  D.  1862,  at  and  within  the 
County  of  Jo  Daviess,  and  State  of  Illinois,  with  force  and  arms, 
assaulted  the  said  plaintiff,  in  the  Court  House  in  the  City  of  Ga- 
lena, and  then  and  there  seized  and  laid  hold  of  the  said  plaintiff 
and  with  force  and  violence  pulled  and  dragged,  him,  the  said 
plaintiff,  along  and  through  the  streets  of  Galena,  and  then  and, 
there  with  force  and  violence,  compelled  said  plaintiff  to  go,  and 
caused  him  to  be  forcibly  conveyed  to  the  passenger  depot  in  the 
City  of  Galena,  and  then  and  there  placed  him,  the  said  plaintiff, 
on  the  railroad  cars,  and  transported  the  said  plaintiff  to  the  City 
of  Chicago,  in  the  County  of  Cook,  where  he,  the  said  plaintiff, 
was  detained,  and  restrained  of  his  liberty,  for  the  space  of  two 
days,  and  the  said  defendants  then  and  there,  with  force  and  arms, 
forced  and  compelled  him,  the  said  plaintiff,  to  enter  the  cars,  and 
was  then  transported  beyond  the  jurisdiction  of  the  State  of  Illi- 
nois, to  the  City  of  New  York,  and  then  and  there  confined  and 
imprisoned  him,  the  said  plaintiff,  in  what  is  known  as  the  "  Inner 
Temple "  on  Elm  Street,  and  then  and  there  restrained  him,  the 
said  plaintiff,  of  his  liberty,  for  the  space  of  one  day,  and  then  and 
there,  with  force  and  arms,  compelled  said  plaintiff  to  enter  a  car- 
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riage  and  conveyed  him,  said  plaintiff,  to  Fort  Hamilton,  and  then 
and  there,  with  force  and  arms,  compelled  said  plaintiff  to  enter  a 
boat,  and  convey,ed  him,  said  plaintiff,  to  Fort  Lafayette,  a  military 
bastile  in  the  Harbor  of  New  York,  where  he,  the  said  plaintiff, 
was  detained  as  a  "Political  Prisoner"  and  restrained  of  his  lib- 
erty for  the  space  of  two  months,  and  then  and  there,  with  force 
and  arms,  forced  and  compelled  said  plaintiff,  and  conveyed  him, 
the  said  plaintiff,  to  the  City  of  New  York,  and  then  and  there, 
confined  and  imprisoned  him,  the  said  plaintiff,  iu  a  place  known 
as  the  House  of  Detention,  among  negroes,  thieves,  pirates  and 
slavers  for  the  space  of  two  days,  and  then  and  there,  with  force 
and  arms,  forced,  compelled  and  conveyed  him,  the  said  plaintiff, 
against  his  will,  to  Fort  Delaware,  a  military  fort  in  the  State  of 
Delaware,  where  he,  the  said  plaintiff,  was  detained  in  confine- 
ment, restrained  of  his  liberty  for  the  space  of  three  months,  then 
next  following,  to-wit :  At  the  County  and  Circuit  Court  aforesaid, 
contrary  to  the  laws  of  the  land.  When  he,  the  said  plaintiff,  was 
then  and  there  discharged  and  set  at  liberty,  xoithoxit  any  trial  or 
examination  whatever,  or  any  charge  of  any  offense,  ^ever  having  been 
preferred  against  him.  "Whereby  the  said  plaintiff  was  not  only 
greatly  injured,  maltreated  and  hurt,  but  suffered  great  anguish 
and  pain  in  body  and  mind,  from  being  confined  and  separated 
from  his  family,  and  was  prevented  from  attending  to  his  lawful 
affairs,  and  was  thereby  exposed,  and  contracted  a  disease  from 
the  bad  treatment  and  unhealthy  casemates  and  rooms,  he,  the 
said  plaintiff,  was  so  confined  in,  that  greatly  endangered  his  life, 
and  was  also  thereby,  then  and  there  greatly  exposed  and  injured 
in  his  credit,  and  reputation,  and  business,  and  was  also  subjected 
and  put  to  great  cost  and  expense  to  obtain  food,  and  the  necessary 
provisions  to  support  himself  during  his  said  confinement,  to-wit : 
To  the  amount  of  five  hundred  dollar,  to-wit:  At  the  County  and 
Circuit  Court  aforesaid,  and  other  wrongs  to  the  said  plaintiff, 
the  said  defendants  then  and  there  did,  contrarj''  to  law,  and 
against  the  peace,  and  to  the  great  damage  and  injury  of  the  said 
plaintiff,  of  fifty  thousand  dollars,  and  therefore  he  sues,  &c. 

On  the  27th  of  May,  1865,  leave  was  asked,  and  obtained  by  the 
defendants,  to  sever  in  pleading. 

The  defendants  Jones,  Hawkins  and  Hopkins  filed  the  following 
Special  Pleas,  with  the  General  Issue,  as  to  all  the  defendants. 

Issue  was  taken,  on  the  General  Issue  filed  by  all  the  defendants, 
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and  General  and  Special  Demurrers  filed  separately  to  each  of 
said  Special  Pleas. 

The  First  Plea,  by  all  the  defendants.     General  Issue. 

The  Second  Plea, 

And  for  a  further  plea  in  this  behalf,  the  said  defendants  J.  Eus- 
sel  Jones,  John  C.  Hawkins  and  Olive  P.  Hopkins,  by  leave  of  the 
court  first  had  and  obtained,  says  Actio  Non,  because  they  say 
that  at  the  time,  when,  &c.,  in  said  declaration  mentioned,  and  for 
a  long  time  prior  thereto,  and  during  all  the  time  of  the  said  sup- 
posed trespass,  there  existed  within  the  bounds  of  the  United 
States,  a  great  and  formidable  insurrection  and  rebellion  against 
the  government  thereof,  and  a  large  armed  force  of  the  citizens 
thereof  was  organized  and  engaged  in  levying  war  against  the 
same,  and  defying  the  authority  thereof  in  the  carrying  on  of  said 
rebellion ;  that  the  president  of  the  United  States,  by  virtue  of  au- 
thority in  him  vested,  did  in  the  month  of  July,  A.  D.  1862,  issue 
his  proclamation  calling  for  three  hundred  thousand  volunteers  to 
join  the  forces  of  the  United  States  to  aid  in  the  suppression  of 
said  insurrection  ;  that  on  the  4th  day  of  August,  A.  D.  1862,  the 
president  of  the  United  States  did  issue  another  proclamation  call- 
ing for  other  three  hundred  thousand  men,  for  alike  purpose; 
that  in  pursuance  of  said  proclamation  and  for  the  purpose  of  aid- 
ing the  government  of  the  United  States  in  the  suppression  of 
said  rebellion,  divers  of  loyally  disposed  people  throughout  the 
United  States,  and  particularly  in  the  County  of  Jo  Daviess  and 
State  of  Illinois,  were  minded  to  volunteer  into  the  service  of  the 
United  States,  and  aid  and  assist  the  government  thereof  in  the 
suppression  of  said  rebellion ;  That  the  said  plaintiff  with  the  in- 
tent and  purpose  of  weakening  the  j)Ower  and  subverting  the  au- 
thority of  the  United  States  government,  did  by  words  and  acts, 
at  to-wit :  the  county  aforesaid,  during  the  said  months  of  July 
and  August,  A.  D.  1862,  discourage  enlistments  into  the  United 
States  army,and  endeavored  to  dissuade  enlistments  into  the  United 
States  army,  and  endeavored  to  dissuade  men  from  enlisting  therein, 
contrary  to  the  welfare  and  prosperity  of  the  said  government  of 
the  United  States ;  that  because  of  the  said  actings  and  doings  of 
the  said  plaintiff,  it  then  and  there  became,  and  was  necessary  and 
proper,  on  the  part  and  behalf  of  the  government  of  the  United 
States,  for  the  suppression  of  said  insurrection  and  rebellion,  that 
the  said  plaintiff  should  be  arrested  in  a  summary  manner  and 
detained  in  custody  uRtil  said  insurrection  was  suppressed;  that 
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on  the  28th  day  of  August,  A.  D.  1862,  and  for  a  long  time  previ- 
ous thereto,  and  afterwards  the  said  defendant  J.  Eussel  Jones  was 
United  States  Marshal  of  the  Northern  District  of  the  State  of 
Illinois.  And  on  or  about  the  27th  day  of  August,  A.  D.  1862, 
the  president  of  the  United  States,  as  he  had  a  right  to  do,  by 
Mayor  L.  C.  Turner,  Judge  Advocate  General  of  the  Armies  of 
the  United  States,  issued  an  order  among  other  things  command- 
ing the  said  defendant  J.  Eussel  Jones  on  account  of  the  actings 
and  doings  of  the  said  plaintiff  as  hereinbefore  set  forth,  and  as  a 
measure  necessary  and  proper  for  the  suppression  of  the  said  re- 
bellion, to  arrest  said  plaintiff,  and  convey  him  to  Fort  Lafayette 
in  the  State  of  New  York.  That  in  pursuance  of  said  order,  the 
said  defendants,  Jones,  Hawkins  and  Hopkins,  did  arrest  and  con- 
vey the  said  plaintiff  to  a  fort  of  the  United  States,  and  used  by 
said  government  of  the  United  States  as  a  place  for  the  confine- 
ment of  disloyal  persons,  and  rebel  sympathizers  and  men  hostile 
to  the  government  of  the  United  States,  in  the  most  expeditious 
and  comfortable  manner  practicable,  and  delivered  him  to  the  offi- 
cers of  the  United  States  government  at  said  fort,  since  which 
time  the  said  plaintiff  hath  not  been  in  the  care,  custody  or  control 
of  the  said  defendants,  which  are  the  supposed  trespasses  in  the 
said  declaration  mentioned. 

And  this  the  said  defendants  are  ready  to  verify.  Wherefore 
they  pray  judgment,  &c. 

General  and  special  demurrer  in  the  usual  form. 


CAUSES  ASSIGNED. 

I. 

Because  said  plea  attempts  to  set  up  words  and  acts  in  discourg- 
ing  enlistments  in  the  United  States  Army,  as  an  excuse  or  justi- 
fication for  the  trespass  and  false  imprisonment  as  complained  of 
in  plaintiff's  declaration,  without  showing  what  words  were  used, 
or  acts  done  by  plaintiff  to  discourage  enlistments.  It  is  the  con- 
clusion of  the  pleader  that  is  stated,  and  not  the  facts.  The  words 
used,  and  acts  done,  if  stated,  might  warrant  a  different  conclusion. 

Because  the  plea  does  not  show  or  charge  any  offence  against 
any  law,  either  State  or  Federal. 

II. 

Because  the  proclamation  was  for  volunteers  to  join  the  forces  of 
the   United  States  to  aid  in  the  suppression  of  the  insurrection.    The 
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charge  is,  by  discouraging  enlistments  into  the  "United  States 
Army,  and  endeavoring  to  dissuade  men  from  enlisting  therein, 
contrary  to  the  welfare  and  prosperity  of  the  United  States. 

If  the  object  is  to  set  up  the  president's  proclamation  as  law,  and 
charge  a  violation  of  it  as  an  offense.  There  is  a  departure,  and 
the  conclusions  of  the  pleader,  that  it  was  contrary  to  the  welfare 
and  prosperity  of  the  Government  of  the  United  States,  does  not 
aid  the  charge. 

Because  the  whole  statement  in  said  plea,  in  regard  to  the  re- 
bellion and  insurrection.  The  president's  calling  out  volunteers, 
loyally  or  disloyally  disposed  citizens,  is  all  improper  irrel- 
evant, and  not  connected  with  any  defense  set  up  by  said  plea,  is 
surplusage,  and  calculated  and  designed  to  mislead  and  prejudice 
the  plaintiff's  cause. 

Because  the  justification  set  up  by  the  marshal  and  his  deputies, 
is  the  order  of  the  President  of  the  United  States,  by  Major  L.  C. 
Turner,  Judge  Advocate  General  of  the  Armies  of  the  United 
States.  Who  issued  an  order  among  other  things,  commanding 
the  arrest,  &c. 

This  is  a  suit  for  false  imprisonment,  and  not  for  a  malicious 
prosecution. 

If  for  the  latter,  it  would  be  proper  to  set  out  facts,  necessary 
to  show  probable  cause. 

Here  he  undertakes  to  justify  his  acts  by  an  order  of  Major  L. 
C.  Turner,  acting  under  the  president,  without  averring  any  law- 
ful authority,  or  such  facts  as  would  authorize  the  making  of  said 
order,  without  stating  the  order,  or  its  duty,  or  the  power  of  the 
Judge  Advocate  to  issue  it,  or  what  it  was,  &c. 

Because  the  facts  as  pleaded,  shows  a  naked  usurpation  of  pow- 
er, on  the  part  of  the  president  and  judge  advocate,  as  is  no  ex- 
cuse or  justification  to  the  defendants  to  violate  the  constitution 
of  the  United  States,  and  the  constitution  of  the  State  of  Illinois, 
wherein  they  plead  the  crime  of  kidnapping  as  an  excuse  for  the 
trespasses  complained  of  in  plaintiff's  declaration. 

Because  the  facts  pleaded,  do  not  show  any  charge,  any  crime 
or  offense  known  to  the  law,  for  which  the  plaintiff  could  be  legal- 
ly arrested,  tried  or  punished. 

And  does  not  show  any  affidavit,  charge,  process,  warrant,  or 
authority  authorizing  said  arrest.  But  does  show  a  violation  of 
law,  by  the  defendants,  and  the  commission  of  the  crime  of  kidnap- 
ping, in  transporting  the  plaintiff  beyond  the  State  of  Illinois. — 
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For  which  oifence,  if  the  law  was  duly  administered,  the  president, 
judge  advocate,  and  the  defendants  are  liable  to  conviction  and  im- 
prisonment in  the  penitentiary  of  the  State  of  Illinois,  for  a  pe- 
riod of  not  less  than  one,  or  more  than  seven  years. 

Because  said  plea  does  not  set  forth  the  order,  process  or  authori- 
ty. To  justify  the  officer,  the  authority  must  be  set  forth,  and 
not  the  conclusion  of  the  pleader. 

III. 

Because  said  plea  does  not  show  the  necessary  facts,  to  author- 
ize said  arrest,  or  any  facts  that  could  authorize  the  president  or 
judge  advocate  to  make  any  legal  or  valid  order  in  the  premises. 

The  plea  does  not  show  that  any  rebellion  or  insurrection  existed 
in  the  State  of  Illinois. 

Does  not  show  that  martial  law  existed,  (as  it  did  not  at  the 
time)  or  that  the  courts  were  not  open,  and  competent  to  punish 
all  violations  of  law,  in  the  State  of  Illinois. 

Does  not  show  said  arrest  was  a  case  arising  in  the  land  or  naval 
service,  or  in  the  militia,  while  in  actual  service,  or  that  the  plain- 
tiff was  in  any  way  amenable  to,  or  in  any  way  connected  with 
the  army  or  navy,  or  show  any  jurisdiction,  or  authority  "on  the 
part  of  the  president  or  judge  advocate,  to  make  any  order  for  the 
arrest,  and  transportation  out  of  the  State  of  Illinois ;  but  said 
order,  if  made,  was  a  naked  ursupation,  making  them  criminally 
liable,  under  the  laws  of  the  state,  for  kidnapping. 

It  will  hardly  be  contended  that  the  president,  or  his  judge  ad- 
vocate general,  are  either  legislative  or  judicial  officers,  and  not 
ordinarily  authorized  to  make  or  order  arrests. 

To  authorize  the  exercise  of  this  extraordinary  power,  some 
authority  must  be  found  in  the  laws.  The  president  or  his  judge 
advocate  general,  as  a  naked  act  of  power,  could  not  order  the 
arrest  of  the  humblest  citizen,  without  a  violation  of  his  oath,  a 
ursurpation  of  despotic  power,  in  violation  of  all  laws  and  consti- 
tutions.    Then  he  is  not  president,  but  a  usurper. 

He  is  only  president  under  and  by  virtue  of  the  constitution  and 
laws  made  in  pursuance  thereof  As  long  as  he  acts  within  the 
scope  of  his  authority,  he  is  president ;  beyond  that  he  is  a  usurper. 
The  plea  of  military  necessity  cannot  exist  in  a  State  where  there 
is  no  rebellion  and  the  courts  are  unobstructed. 

Then  to  justify  the  arrest  on  the  order  of  the  president,  by  his 
judge  advocate  general,  the  plea  must  show  all  the  facts  necessary 
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to  authorize  the  issuing  the  order  for  the  arrest,  the  order  must  be 
set  forth. 

IV. 

It  will  hardly  be  satisfactory  to  say  the  president  can  of  his  own 
volition  invade  a  State  not  in  rebellion  or  insurrection,  where  the 
courts  are  open  to  punish  crime  and  order  the  arrest  of  any  one. 
If  he  could,  then  our  government  is  already  subverted,  and  instead 
of  a  constitutional  government,  under  written  laws,  we  have  an 
unlimited  despotism,  in  which  the  life  and  liberty  of  every  citizen 
is  held  at  the  caprice  of  one  man. 

If  the  jiresident  is  authorized,  by  his  judge  advocate  general,  to 
order  the  arrest,  it  must  be  for  some  offense  known  to  the  law  on 
affidavit,  precept,  warrant  and  authority,  of  which  the  plea  shows 
a  total  disregard,  and  is  in  violation  of  the  5th  article  of  the  con- 
stitution  of  the  United  States.  That  part  of  the  order  transport- 
ing the  plaintiff  to  the  State  of  New  York  is  in  violation  of  the 
6th  article  of  the  amendment  to  the  constitution  of  the  United 
States.  And  the  party  making  the  order,  and  those  executing  it, 
are  kidnappers  under  the  laws  of  Illinois. 

Because  the  pretended  order  is  not  set  out,  its  date  is  not  given. 
It  may  be  expost  facto.  It  does  not  purport  to  be  the  president's 
by  his  judge  advocate,  on  account  of  any  offence,  but  on  account 

of  the  actings  and  doings  of  the  plaintiff  as  a  measure  necessary 
and  proper  for  the  suppression  of  the  rebellion. 

The  president  either  had  the  power  under  the  law  to  order  the 
arrest,  or  it  was  a  criminal  usurpation.  On  the  necessary  facts 
being  presented  to  him,  it  becomes  a  conclusion  of  law,  whether 

the  arrest  was  a  measure  necessary  and  proper  or  not.     It  is  not  a 

question  of  fact  for  the  jury. 

Because  the  averments  in  said  plea,  "That  the  plaintiff,  with  the 

intent,  and  for  the  purpose  of  weakening  the  government,  &c.,"  is 

a  conclusion  of  law  from  facts. 

What  did  he  say  ?    What  did  he  do  ?    When  was  it  ?    His  in- 

tent  and  purpose  can  only  be  known  from  his  acts  and  declarations. 

Who  was  dissuaded  from  enlisting  ?    It  is  facts,  not  inferences  and 

conclusions,  that  must  be  pleaded. 

If  the  president  made  any  order  for  the  arrest,  as  a  justification 

to  the  defendants,  he  piust  have  an  authority  in  law,  otherwise  it 

is  no  excuse  or  justification. 
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The  president  could  not  make  any  legal  order  to  arrest  any  one, 
even  if  he  had  the  power  to  order  arrests,  without  the  proper 
foundation  being  laid.  None  of  the  facts  are  averred  in  the  plea, 
authorizing  the  pretended  order. 

No  affidavit  or  complaint  charging  an  offence. 

No  averment  the  plaintiff  was  liable  to  service,  or  connected 
with  the  army  or  nav}^,  or  the  militia  while  in  actual  service. 

No  averment  the  State  of  Illinois  was  in  rebellion  or  insurrec- 
tion. 

No  averment  martial  law  existed  in  the  State. 

No  averments  the  courts  were  not  open,  and  could  not  punish 
crime  by  due  course  of  law. 

No  averment  of  any  one  necessary  fact,  as  a  foundation  for  the 
order.  If  the  president  had  the  authority,  none  of  the  necessary 
facts  are  charged,  authorizing  the  order. 

If  an  offence  against  the  law  had  been  commited,  a  complaint 
made,  and  warrant  issued,  it  still  would  have  been  a  violation  of 
the  constitution  and  laws  of  the  State,  and  a  crime  punishable  by 
law,  with  imprisonment  in  the  penitentiary,  to  transport  the  plain- 
tiff out  of  the  State,  as  well  as  a  violation  of  the  6th  article  of  the 
amendment  to  the  constitution  of  the  United  States,  in  transport- 
ing the  plaintiff,  beyond  the  State  of  Illinois,  to  the  State  of  New 
York,  as  shown  in  said  plea.  It  is  the  plea  of  their  own  crimes  as 
a  justification  for  their  lawless  acts. 

Under  the  facts  stated  in  said  plea,  neither  the  president,  judge 
advocate  or  any  other  person,  had  any  authority  to  order  the  kid- 
napping, or  the  arrest,  or  detention,  without  color  of  authority, 
and  then  to  plead  their  own  crime  in  a  court  of  justice,  as  a  de- 
fence, is  a  disgrace  to  the  profession,  an  insult  to  free  institutions, 
and  is  only  worthy  of  a  despotic  government,  when  personal  lib- 
erty is  held  at  the  pleasure  of  an  autocrat. 

Because  said  plea  set  up  as  a  defence,  the  bare  order  of  the  pres- 
ident by  his  judge  advocate,  without  showing  any  order,  giving 
any  date,  or  the  terms  and  conditions  of  the  order,  or  charging 
any  offence,  without  affidavit,  information,  complaint,  warrant, 
writ,  process  or  authority  in  law.  It  is  the  ^^Letters  de  Cachet" 
against  the  plaintiff,  to  deprive  him  of  his  liberty.  It  is  a  defence 
unknown  to  the  law  and  not  tolerated  in  any  free  country,  where 
the  courts  of  law  are  open  and  unobstructed,  but  is  the  unlawful 
defence  of  the  violators  of  law,  at  the  bidding  of  usurped  authority. 
The  facts  set  up  in  said  plea  would  only  be  good  before  a  military 
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commission  "organized  to  convict,"  where  the  rules  of  law  are  dis- 
regarded, and  the  rights  of  parties  held  at  the  caprice, of  despotic 
power.  The  pleader  has  manifestly  made  a  mistake  in  the  forum, 
where  such  a  defence  would  be  allowed.  Military  necessity  is 
only  another  name  for  unbridled  despotic  power. 

Because  said  plea  is  in  other  respects,  informal,  uncertain,  insuffi- 
cient and  no  defence  to  the  plaintiff's  action,  wherefore  he  prays 
judgment,  &c. 

The  defendants'  third  plea  is  a  copy  of  the  second,  (printed  in 
full  herein.)  Except  it  substitutes  the  following,  instead  of  the 
charge  of  discouraging  enlistments,  viz  : 

"  That  large  numbers  of  citizens  of  the  Northern  States  were 
organized  into  a  secret  political  society,  known  sometimes  as  the 
order  of  the  'Knights  of  the  Golden  Circle,'  sometimes  the  order 
of  the  '  American  Knights,'  sometimes  as  the  '  Illini,'  and  some- 
times by  other  names,  but  under  all  these  names  it  was  one  and 
the  same  thing,  and  the  purpose  of  said  society,  and  the  members 
thereof,  were  inimical  to  the  prosperity  and  welfare  of  the  gov- 
ernment, and  were  in  close  council,  communication  and  sympathy 
with  the  insurgents,  and  that  said  society  was  a  co-operating 
branch  of  said  rebellion,  in  the  Northern  States,  and  was  con- 
stantly plotting,  counseling  and  planning  with  the  rebels  for  the 
success  of  said  rebellion,  and  the  discomfiture  of  the  Government 
of  the  United  States,  in  its  purpose  to  support  the  insurrection ; 
and  that  said  society  was,  in  fact,  an  arm  of  said  rebellion,  in  the 
Northern  States,  in  waging  war  against  the  Government  of  the 
United  States.  And  that  the  plaintiff  was  an  active  and  promi- 
nent member  of  said  society,  during  the  months  of  July  and  Au- 
gust, A.  D.  1862,  in  the  county  of  Jo  Daviess,  and  State  of  Illinois^ 
and  deeply  engaged  in  aiding  said  society  in  its  treasonable  pur- 
poses, and  was,  in  fact,  engaged  in  levying  war  against  the  Uni- 
ted States,  at  the  county  aforesaid,  in  the  months  of  July  and  Au- 
gust aforesaid.  That  because  of  said  actings  and  doings  of  said 
plaintiff,  it  then  became,  and  was  necessary  and  proper  on  behalf 
of  the  Government  of  the  United  States,  for  the  suppression  of 
said  insurrection  and  rebellion  that  the  said  plaintiff  should  be 
arrested  in  a  summarj^  manner,  and  detained  in  custody  until  said 
insurrection  was  suppressed,  &c." 

Then  pleads  the  president's  order  and  transportation  as  in  the 
second  plea,  avers  they  are  the  same  trespasses  complained  of. 
Wherefore  they  pray  judgment,  &c. 
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To  this  plea  the  special  demurrer  assigns  the  following  causes  : 

I. 

The  plaintiif  assigns  as  reasons  and  objections  to  this  plea,  all 
the  reasons  and  objections  filed  to  the  second  plea,  with  the  addi- 
tional reasons  following : 

II. 

Because  the  whole  statement  in  said  plea  in  regard  to  the  re- 
bellion and  insurrection.  The  sympathy  of  Northern  citizens  in 
aid  of  the  rebellion,  who  were  hostile  to  the  Government,  the  se- 
cret political  societies  who  were  inimical  to  the  Government  and 
in  close  counsel  and  sympathy  with  the  insurgents.  That  said  so- 
ciety was,  in  fact,  an  arm  of  the  rebellion  in  the  Northern  States, 
&c.,  is  all  improper,  irrelevant,  and  not  connected  with  any  de- 
fense set  up  by  said  plea.  It  is  only  intended  to  mislead  and  pre- 
judice the  plaintiff,  and  is  in  fact  a  political  stump  speech  injected 
into  the  plea. 

Every  averment  above,  is  either  the  conclusion  of  the  pleader, 
from  facts  not  stated,  or  a  hypothethical  fact,  from  the  pleader's 
conclusions  of  law. 

The  sympathy  of  Northern  citizens  in  aid  of  the  rebellion,  is  a 
conclusion  of  the  pleader.  Whether  the  conclusion  is  warranted 
or  not,  that  depends  on  the  acts,  speech  and  conduct  of  the  party. 
Let  the  pleader  state  facts.  What  the  plaintiff  done.  What  he 
said.  How  he  conducted  himself.  And  the  court  or  jury  will  de- 
termine his  sj^mpathy,  and  whether  it  was  in  aid  of  the  rebellion 
or  not. 

Hostile  to  the  Government  ?  This  is  a  conclusion  of  the  pleader 
without  stating  facts.  Hostility  to  the  Government,  consists  in 
acts,  or  acts  and  intentions,  presumed  fi'om  the  acts,  it  is  a  conclu- 
sion from  facts. 

Secret  political  societies  inimical  to  the  Government.  Who 
made  the  defendants  the  judge.  If  they  are  inimical  to  the  Gov- 
ernment, depends  on  the  acts  of  its  members,  not  on  the  conclusion 
of  the  pleader.  Let  them  state  the  acts,  declaration  and  conduct 
of  the  plaintiff,  and  the  court  or  jury  can  determine  whether  it 
was  inimical  or  not. 

To  the  Pope  of  Rome  all  secret  societies  are  held  inimical,  ex- 
cept those  patronized  by  him.  To  the  administration  all  secret 
political  societies  are  held  inimical,  except  those  (the  Loyal 
Leagues)  created  to  sustain  them  in  power. 
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But  we  respectfully  submit.  If  it  is  lawful  to  maintain  secret 
political  societies  to  sustain  the  administration,  it  is  equally  proper 
to  have  secret  political  societies  to  counteract  their  baneful  influ- 
ence. The  question  is  not  whether  it  is  secret  or  open,  but  whether 
it  is  opposed  to  the  government  or  not,  and  that  depends  on  acts 
and  intention  of  the  society. 

A  society  may  be  inimical  to  an  administration  in  power,  and 
yet  be  the  soul  of  patriotism  to  the  government. 

Suppose  an  administration  were  usurping  the  rights  and  liberties 
of  the  people,  violating  the  constitution  and  creating  offences  not 
known  to  law,  suspending  the  writ  of  habeas  corpus  in  States 
where  there  was  no  rebellion  or  insurrection  and  where  the  courts 
were  open  and  unobstructed  for  the  punishment  of  crime,  arrest- 
ing and  transporting  citizens  out  of  the  State,  without  any  of  the 
forms  of  law,  keeping  them  confined  in  "Bastiles,"  without  the 
charge  of  an  offence,  against  any  known  law.  And  secret  political 
societies  should  organize  to  maintain  the  constitution  to  protect 
the  rights  and  liberties  of  the  people  under  the  law.  Then  instead 
of  being  a  political  society,  inimical  to  the  government,  it  would 
be  a  patriotic  society  to  sustain  the  government,  and  the  adminis- 
tration that  does  these  things  would  be  inimical  to  the  government 
and  should  be  learned  its  duty.  The  question  of  being  inimical  to 
the  government  or  not,  is  the  conclusion  of  the  pleader — dependent 
on  the  facts  not  stated. 

Close  communication  and  sympathy  with  rebels.  It  may,  or 
may  not  be  an  offence  to  be  in  close  communication  with  rebels. 
That  depends  on  what  the  communications  were;  the  facts  and 
circumstances  must  show  whether  it  was  improper  or  not,  and 
they  must  be  stated  that  the  court  and  jury  may  find  the  conclu- 
sion. 

Suppose  a  person  was  confined  against  his  will  in  a  fort,  with 
2,500  rebel  prisoners  of  war,  he  would  be  close  enough,  and  if  he 
had  any  communication  or  sympathy  with  them,  it  would  be  an 
offence  under  the  plea. 

It  is  not  only  the  conclusion  of  the  pleader,  without  stating  the 
facts,  but  he  infers  a  criminal  intent,  instead  of  a  proper  one  for 
the  conclusion. 

Co-operating  branch  of  the  rebellion.  To  be  a  co-operating 
branch  of  the  rebellion  is  to  give  it  aid,  to  do  some  act  to  help  it  on. 
This  is  the  conclusion  of  the  pleader  without  stating  the  facts,  but 
the  pleader  undertakes  to  aid  this  averment,  and  help  Jjis  conclu- 
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sion,  by  averring  how  it  Avas  co-operating:  "By  plotting  and  plan- 
ning for  the  success  of  the  rebellion  and  discomfiture  of  the 
government."  What  plans  and  plots  did  the  plaintiff  make?  What 
did  he  do  ?  Give  us  the  facts  and  the  court,  under  the  law,  will 
find  the  conclusion. 

That  the  society  was  an  arm  of  the  rebellion  in  the  northern 
States.  It  is  not  averred  there  was  any  rebellion  in  the  northern 
States,  or  that  it  did  anything.  That  the  plaintiff  was  a  member 
of  said  society  and  engaged  in  aiding  its  treasonable  purposes. 
Treason  consists  in  acts.  What  acts  were  they?  The  plea  fails 
to  show  any  act  or  thing  on  the  part  of  said  society,  if  there  ever 
was  any  such  society,  which  I  very  much  doubt,  (except  in  the  imagina- 
tion of  the  guilty.') 

The  averment  that  the  plaintiff  was  engaged  in  levying  war 
against  the  government,  in  Jo  Daviess  county,  seems  to  be  the 
general  conclusion  of  the  pleader,  without  averring  a  single  act  or 
thing,  or  a  single  fact,  on  which  a  material  issue  could  be  taken. 

III. 

Let  us  examine  the  more  material  parts  of  the  plea.  The  aver- 
ments are — 

That  the  j)resident  of  the  United  States,  on  account  of  the  actings 
and  doings  of  the  plaintiff,  in  his  hostility  to  the  Government,  as  a 
measure  proper  for  the  suppression  of  the  rebellion,  ordered  the 
arrest  and  transijortation  of  plaintiff  to  Fort  Lafayette,  in  the 
State  of  New  York. 

If  the  arrest  was  -on  account  of  actings  and  doings  of  the  plain- 
tiff, it  becomes  material  to  see  what  his  acts  and  doings  were,  as 
disclosed  in  the  plea. 

We  have  already  shown  there  is  no  act  or  thing  charged,  so  far 
the  averment  has  no  foundation  in  fact,  as  shown  by  the  plea. 

But  there  is  an  averment  made,  that  has  no  connection  with 
any  of  the  recitals  in  the  plea  above. 

To-wit:  That  the  arrest  and  transportation  was  ordered  as  a 
measure  proper  for  the  suppression  of  the  "rebellion." 

This  cause  has  no  connection  with  the  recitals  in  the  plea.  It 
is  not  aided  by  them.  It  is  a  departure  from,  and  assigns  a  differ- 
ent cause  for  the  arrest,  than  the  recitals  set  out  in  the  plea. 

If  the  president  had  thought  it  necessary  of  his  own  volition,  to 
order  the  arrest  and  transportation,  then  all  the  recitals  and  con- 
clusions in  said  plea,  are  immaterial  and  surplusage,  and  do  not 
aid  the  plea. 
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But  if  the  president  had  no  power  to  oi'der  the  arrest  of  any  one, 
without  proper  cause,  then  the  averment  that  the  arrest  was  order- 
ed as  a  measure  necessary  to  suppress  the  rebellion  is  a  departure 
from  the  racitals  in  the  plea,  and  the  foundation  must  be  laid  by 
showing  the  facts  necessary  as  a  proper  measure. 

The  president  is  as  much  bound  to  respect  personal  liberty  as 
the  humblest  citizen.  And  to  justify  the  arrest,  on  the  order  of 
the  president,  the  plea  must  show  and  aver,  not  only  the  order  of 
the  president,  but  that  he  acted  within  the  scope  of  his  authority. 
And  they  must  aver  in  the  plea,  and  prove  on  the  trial,  all  the 
facts  necessary  to  show  that  it  was  a  measure  proper  and  neces- 
sary to  suppress  the  rebellion. 

The  president  cannot,  of  his  own  accord,  assume  dictatorial 
power  under  any  pretext,  or  for  any  purpose.  He  is  the  creature 
of  the  Constitution,  and  bound  by  the  laws. 

A  proposition  so  monstrous,  that  the  president  can  disregard 
the  law,  and  set  aside  the  Constitution,  would  not  be  entertained  in 
any  respectable  Court  a  moment. 

It  would  allow  him  to  assume  dictatorial  powers  whenever  he 
thought  proper.  There  would  be  no  check  on  his  assumptions. 
Before  he  takes  upon  himself  the  office  of  president  he  swears  to 
execute  the  office  to  the  best  of  his  ability,  and  to  preserve,  pro- 
tect and  defend  the  constitution  of  the  United  States. 

That  oath  embraces  the  whole  constitution. 

When  the  president  issues  an  order  for  the  arrest  of  any  one, 
(without  the  charge  of  an  offence,  if  he  had  the  power,  under 
proper  circumstances,)  he  violates  his  oath  of  office,  and  the  4th 
article  of  the  amendments  to  the  constitution,  which  declares  "the 
right  of  the  people  to  be  secure  in  their  persons,  effects,  &c.  And 
that  no  warrant  shall  issue,  but  upon  probable  cause  supported 
upon  oath,  and  particularly  describing  the  place  to  be  searched,  or 
person  to  be  seized." 

Then  to  authorize  the  president  to  issue  an  order  for  the  arrest 
of  any  one,  if  he  had  judicial  power,  which  he  has  not,  it  must  be 
done  on  a  warrant,  supported  by  oath,  showing  probable  cause, 
otherwise  the  arrest  is  illegal,  and  the  president  and  those  acting 
under  his  orders  are  trespassers. 

When  the  defendants  justify  under  such  an  order,  they  must 
show  and  set  out  the  order,  that  the  court  may  see  the  arrest  is  in 
pursuance  to  the  order,  and  they  must  aver  all  the  facts  necessary 
to  authorize  the  issuing  of  the  order,  :. 
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A  justification  admits  the  plaintiff's  declaration,  but  avoids  its 
consequences,  as  they  seek  to  shield  themselves,  they  must  aver 
every  material  fact  necessary. 

IV. 

But  here  is  a  violation  of  the  6th  article  of  the  amendment  of 
the  constitution  of  the  United  States,  which  provides  : 

"  The  party  shall  have  a  speedy  trial  by  an  impartial  jur}^  of  the 
State  and  District  wherein  the  crime  has  been  committed,  &c. 

By  what  authority,  we  demand  to  know,  does  the  president  of  the 
United  States  order  the  kidnapping  of  a  citizen  and  transporting 
him  beyond  the  State  and  confining  him  in  Fort  Lafayette,  in  the 
State  of  New  York,  and  then  plead  a  violation  of  that  constitu- 
tion he  swore  to  support  and  defend,  as  a  legal  excuse.  It  is  plead- 
ing their  own  crimes  to  shield  themselves  from  punishment. 

The  order  for  the  transportation  of  the  plaintiff  out  of  the  State, 
was  not  only  a  violation  of  the  constitution  of  the  United  States, 
but  was  a  violation  of  the  constitution  of  the  State  of  Illinois,  and 
under  the  criminal  laws  of  the  State  on  conviction,  subjected  the 
offenders  to  confinement  in  the  State  penitentiary  for  a  period  of 
not  less  than  one  or  more  than  seven  years,  yet  the  defendants 
have  th6  impudence,  in  a  court  of  justice  in  a  "loyal"  State,  to 
plead  their  own  crimes  as  a  justification  for  the  outrages  they  have 
committed. 

Such  a  plea  would  not  be  tolerated  in  any  court  claiming  to  re- 
spect the  laws  or  enforce  its  mandates. 

V. 

This  plea  does  not  claim  the  power  as  the  commander-in-chief  of 
the  armies.  And  if  it  did,  it  would  not  confer  .the  power  without 
an  averment,  that  the  offence  was  committed  within  the  lines  of 
the  arm}'. 

The  president,  whether  in  his  civil  capacity  or  as  commander- 
in-chief,  has  no  power  to  authorize  the  arrest  of  a  citizen  in  a 
State  where  insurrection  or  rebellion  does  not  exist.  See  case  of 
Jones  vs.  Seward,  New  York  Supreme  Court. 

Then,  as  president,  he  had  no  power  to  make  the  order  under 
the  law  and  constitution. 

But  it  may  be  said  in  times  of  rebellion,  the  constitution  is  to  be 
disregarded  and  set  aside,  to  save  the  life  of  the  nation.  That  is  a 
favorite  excuse  for  usurping  power. 
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There  are  two  answers  to  that  proposition : 

Ist.  The  plea  does  not  show  or  aver  there  was  any  rebellion  or 
insurrection  in  the  State  of  Illinois,  making  it  necessary  to  vio- 
late the  constitution  and  usurp  arbitrary  power, 

2d.  The  president  is  only  president  under  and  by  virtue  of  the 
constitution.  The  government  only  exists  by  the  constitution. 
When  that  is  set  aside  where  does  the  president  get  any  authority 
or  power  ?     All  his  acts  are  the  acts  of  a  usurper. 

This  doctrine  of  presidential  prerogatives,  outside  of  the  consti- 
tution and  laws,  has  no  place  in  American  jurisprudence.  And  if 
admitted,  subverts  the  government,  creates  a  dictator  instead  of  a 
president.  He  would  hold  personal  liberty  arbitrary  in  his  hands 
to  accomplish  his  own  wicked  ends. 

Instead  of  a  government,  where  liberty  was  protected  by  law, 
we  create  an  unbridled  despotism,  where  the  life  of  the  citizen  is 
held  at  the  caprice  of  one  man ;  instead  of  our  constitution  and 
laws  we  substitute  the  government  of  a  Dahomey. 

The  question  is  fairly  presented  by  the  plea.  Could  the  presi- 
dent subvert  the  constitution  and  laws  of  the  land,  strike  down 
personal  liberty  and  security?  And  when  his  instruments  of  op- 
pression are  sued  for  their  lawless  acts  can  they  interpose  the  plea, 
"it  was  a  measure  necessary  to  suppress  the  rebellion"  a  thousand 
miles  away,  without  any  fact  showing  its  necessity?  It  looks  like 
a  burlesque  to  plead  an  arbitrary  and  despotic  act,  by  arresting  an 
individual,  as  a  necessary  measure  to  put  down  the  rebellion. 

Necessity  has  been  the  plea  of  all  tyrants.  Charles  the  First, 
who  claimed  to  rule  by  divine  right — for  the  exercise  of  this  right, 
lost  his  crown  with  his  head  in  it. 

Can  it  be  said  the  president  of  the  United  States  has  greater 
prerogatives  than  the  king  of  England  in  the  violation  of  personal 
liberty  on  the  plea  of  necessity  ?  Grant  the  power  claimed  for  the 
president  in  this  plea  and  you  create  a  potent  engine  of  arbitrary 
power,  that  strikes  down  the  liberty  of  the  citizen,  instead  of  lib- 
erty protected  by  law.  You  legalize  a  worse  despotism  than  the 
directory  of  France  in  the  Eeign  of  Terror. 

To  make  the  averment  of  "military  necessity"  suflScient,  there 
must  be  averments  of  all  the  facts,  showing  the  State  was  in  in- 
surrection and  the  courts  obstructed,  &c. 

The  fourth  plea  of  defendants  is  similar  to  the  second  and  third 
in  all  its  parts,  except  in  charging  an  offence  against  the  plaintiff. 
In  this  plea,  after  averring  that  the  president  was  commander-in- 


24 

chief  of  the  armies  of  the  XJDited  States,  and  that  he  had  discre- 
tionary power,  as  a  military  measure  necessary  and  proper  in 
protecting  the  government,  to  arrest  and  detain,  &c.,  the  plea  then 
charges,  "  That  the  plaintiff  was,  in  the  months  of  July  and  Au- 
gust, A.  D.  1862,  at  the  county  of  Jo  Daviess  in  the  State  of  Illinois, 
engaged  in  aiding  and  abetting  said  insurrection,  by  counseling 
with  and  sympathizing  with  said  insurrectionists  in  their  efforts 
to  subvert  the  authority  of  the  government  of  the  United  States, 
by  endeavoring  to  bring  the  government  and  the  chief  magistrate 
into  disrepute  and  contempt,  and  to  destroy  the  confidence  of  the 
people  in  his  ability  and  integrity  and  patriotism,  to  the  manifest 
injury  of  the  United  States  government,  &c.  It  was  necessary 
and  proper  the  plaintiff  should  be  arrested  in  a  summary  manner 
and  held  until  the  insurrection  was  suppressed,  &c.  This  plea 
avers  the  same  trespasses  complained  of,  and  prays  judgment,  &c. 
To  this  plea  the  plaintiff  files  a  general  and  special  demurrer 
in  the  usual  form. 

I. 

And  for  special  causes  assigns  all  the  reasons  and  objections  to 
this  plea  that  are  assigned  to  the  second  and  third  pleas,  with 
these  additional  reasons  and  objections. 

II. 

Because  the  whole  statement  and  recitals  in  said  plea  is  departed 
from  in  the  charge  against  the  plaintiff. 

What  is  the  charge  against  the  plaintiff,  stripped  of  all  its  ver- 
bage? 

That  the  plaintiff  in  July  and  August,  A.  D.  1862,  at  the  county 
of  Jo  Daviess,  was  engaged  in  aiding  the  rebellion,  and  the  manner 
of  doing  it  was  "by  endeavoring  to  bring  the  government  and  the 
chief  magistrate  (the  president)  into  disrepute  and  contempt,  and 
to  destroy  the  confidence  of  the  people  in  the  ability,  and  patriot- 
ism of  the  same,  (the  president)  to  the  manifest  injury  of  the  gov- 
ernment." 

The  pleader  must  have  supposed  that  the  alien  and  sedition  laws 
were  in  force,  and  is  attempting  to  plead  them  as  a  defence. 

The  offence  charged  is,  the  plaintiff  attempted  to  destroy  the 
confidence  in  the   integrity  and  patriotism  of  the  president. 

This  charge  could  be  made  against  1800,000,  freemen,  that  voted 
against  him.  How  did  he  destroy  confidence  ?  What  did  he  say? 
What  did  he  do? 
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Suppose  he  liad  said,  tlie  president  was  an  usurpet*. 

That  he  was  attempting  to  change  our  form  of  government,  and 
establish  a  military  despotism. 

That  his  administration  was  wicked,  venal,  and  corrupt. 

That  he  precipitated  the  nation  into  a  war,  when  by  a  little 
statesmanship,  concilliation  and  compromise,  he  could  have  saved 
the  lives  of  1200,000  freemen,  and  the  nation  from  bankruptcy  and 
'  ruin. 

That  he  was  prosecuting  the  war,  at  the  expense  of  the  whites 
to  free  the  negroes. 

That  the  pretext  of  a  war  for  the  union  on  his  part,  was  hypo- 
critical. That  he  would  not  permit  the  Southern  States  to  return 
to  the  Union,  with  all  their  rights  under  the  Constitution,  as  our 
Fathers  made  it,  if  they  were  to  lay  down  their  arms. 

Suppose  the  plaintiff  had  called  him  a  fanatic,  more  knave  than 
fool,  and  insisted  he  ought  to  be  impeached  for  high  crimes  and 
misdemeanors. 

Will  it  be  seriously  insisted,  in  a  court  of  Justice,  in  this  country, 
as  a  defence,  that  to  question  the  policy,  the  motives,  or  the  integ- 
rity of  the  president  when  he  assumes  dictatorial  powers,  and  vio- 
lates both  the  Federal  and  State  constitutions,  and  commits  a  crime 
against  the  State  laws,  that  it  is  a  Penitentiary  offence  ? 

If  it  is  a  defence,  then  indeed  is  the  president  above  all  laws  and 
constitutions.     He  rules  by  divine  right  and  can  do  no  wrong. 

A  doctrine  that  will  hardly  be  admitted  by  the  most  fanatical. 

VI. 

But  it  is  insisted  as  president,  he  is  Commander-in-chief,  of  the 
Armies  and  Navy.    And  the  order  was  made  in  that  capacity. 

It  is  beyond  controversy,  he  does  not  posess  the  power  as  pres- 
ident, to  order  arrests.  Does  he  possess  greater  power  as  Comman. 
der-in-chief,  than  as  president? 

He  is  Commander-in-chief  by  virtue  of  being  president,  and  has 
no  other  powers  than  the  Commander-in-chief  would  have,  were 
he  not  president. 

Could  this  functionary,  if  war  did  not  exist,  or  outside  the  lines 
of  military  operations,  subvert  the  constitution  and  laws  of  the 
land  on  the  plea  of  "Military  necessity,"  military  measure,  or  any 
military  excuse  whatever?  The  constitution  and  laws,  have  con- 
ferred on  him  no  such  powers  in  feither  capacity. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Luther 
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vs.  Borden  7  How.  Eepts.  And  in  the  case  of  Western  Georgia 
and  Tennessee. 

"They  say,  when  a  State  is  in  intestine  War,  the  officer  engaged 
in  the  military  service,  might  lawfully  arrest  any  one  who  from  infor- 
mation before  him,  he  had  reasonable  grounds  to  believe  were  en- 
gaged in  the  insurrection.  But  it  must  be  within  the  immediate 
theatre  of  the  war,  within  the  lines  of  the  Army,  where  the  exigen- 
cy of  the  occasion  makes  it  necessary.  Beyond  that,  courts  of  jus- 
tice must  be  left  to  deal  with  persons  who  furnish  information,  or 
give  aid  and  comfort  to  the  enemy". 

The  Supreme  Court  of  New  York,  in  the  case  of  Jones  vs.  Wm. 
H.  Seward,  says  : 

"The  Commander  of  an  Army,  within  the  lines  of  his  military 
operations  has  all  power  necessary  to  insure  sucess.  But  if  a  man 
in  Cincinnati  should  communicate  to  Gen.  Bragg  in  Tennessee,  the 
plans  of  Rosecrans,  the  latter  could  not  have  the  offender  arrest- 
ed in  Cincinnati,  and  brought  within  his  lines,  to  be  tried  by  a 
Court  Martial  or  otherwise,  even  if  his  acts  amounted  to  treason. 
He  must  be  tried  by  a  civil  tribunal,  according  to  the  rules  of  es- 
tablished law,  on  a  presentment  of  a  Grand  Jury.  Because  the 
cause  did  not  arise  in  the  land  or  naval  forces,  or  in  the  militia, 
while  in  actual  service  in  time  of  war." 

See  5th  amendment  of  constitution  of  the  United  States. 

It  is  not  a  military,  but  a  civil  offence.  Neither  can  the  com- 
mander-in-chief extend  his  jurisdiction  beyond  the  lines  of  his 
military  operations.  If  he  possessed  this  power  beyond  his  mili- 
tary  lines  the  political  institutions  of  the  land  would  be  at  his 
mercy.  A  whisky  insurrection  in  Pennsylvania  would  allow  him 
to  abolish  and  abrogate  the  law  of  liberty  in  Massachusetts,  or  any 
other  State,  at  the  mere  pleasure  of  the  commander-in-chief.  He 
has  no  such  power  in  either  capacity. 

The  fifth  plea  of  the  defendants  is  similar  in  all  respects  to  the 
second  plea  aforesaid,  except  that  the  plea  charges  that  the  arrest 
was  made  by  order  of  the  president,  as  commander-in-chief  of  the 
army  and  navy,  as  a  military  necessity,  to  suppress  the  rebellion, 
and  to  report  to  the  judge  advocate  that  the  plaintiif  might  be 
tried  by  a  military  commission. 

The  plea  then  charges  that  about  the  28th  of  August,  1862,  and 
for  a  long  time  prior,  the  plaintiff  had  been  engaged  by  act,  speech 
and  wi'iting,  in  "discouraging  enlistments"  and  other  disloyal  prac- 
tices, at  the  county  of  Jo  Daviess  in  the  State  of  Illinois,  and  that 


27 

it  became  necessary  and  proper,  as  a  "military  necessity,"  that  the 
plaintiff  should  be  arrested,  &c.  Avers  they  are  the  same  tres- 
passes complained  of  and  prays  judgment,  &c. 

To  this  plea  the  plaintiff  files  a  general  and  special  demurrer  in 
the  usual  form. 

I. 

And  assigns  all  the  reasons  and  objections  to  this  plea  that  are 
assigned  to  the  three  preceding  pleas,  with  these  addditional 
reasons  and  objections. 

II. 

Because  said  plea  sets  up  said  order  was  made  by  the  president 
for  the  arrest,  as  the  commander-in-chief,  as  a  "military  necessity" 
for  "discouraging  enlistments"  and  "disloyal  practices,"  without 
setting  out  the  order,  or  averring  any  of  the  facts  necessary, 
showing  the  plaintiff  was  within  the  lines  or  in  any  way  liable  or 
subject  to  the  order  of  the  commander-in-chief 

Because  there  is  no  offence  charged  in  said  plea,  or  any  violation 
of  law  shown.  "Discouraging  enlistments"  is  a  conclusion  of  the 
pleader  from  facts  not  stated,  and  if  true,  is  no  defence,  excuse  or 
justification  for  the  trespass  complained  of  in  the  declaration. 

To  discourage  enlistments  consists  of  acts,  words  and  conduct. 
If  the  plaintiff  discouraged  enlistments,  who  did  he  discourage  ? 
When  and  where  was  it  done  ?  What  did  he  say  ?  What  did  he 
do  ?     They  are  facts,  not  conclusions,  that  should  be  pleaded. 

"Disloyal  practices."  This  is  a  "Stantonian"  offence,  not  known 
to  the  law,  and  never  had  any  existence  outside  of  the  usurpations 
of  the  secretary  of  war. 

It  means  anything  arbitrary  power  may  desire  when  they  wish 
to  outrage  a  citizen.  It  is  like  the  Eeasons  of  State,  assigned  in 
the  days  of  the  Inquisition,  when  arbitrary  power  wished  to  de- 
stroy its  victim. 

It  is  a  general  term  applicable  to  a  government,  an  administra- 
tion or  an  individual.  It  may  mean  the  highest  crime  known  to 
the  law,  or  no  crime,  depending  on  how  it  is  used. 

The  charge  of  disloyal  practices  is  vague,  uncertain,  and  is  a 
charge  of  no  particular  offence.  It  is  like  the  charge  of  felony  or 
misdemeanor,  it  may  apply  to  any  one  of  a  class  of  offences. 

M.  Y.  JOHNSON, 
Pro.  se. 
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Demurrer  to  pleas  overruled  by  the  court,  and  plaintiff  elects  to 
stand  by  his  demurrer  and  excepts  to  the  ruling  of  the  court. 

Judgment  on  demurrer  in  favor  of  Jones,  Hawkins  and  Hopkins 
alone,  plaintiff  excepted,  and  prayed  an  appeal  to  Supreme  Court. 
Allowed. 


AEGUMENT  OF  PLAINTIFF. 

May  it  please  the  Court  : 

The  facts  presented  by  this  record,  are  all  admitted  by  the  plead- 
ings, as  true.  By  the  pleas  filed  by  the  defendants,  as  a  justifica- 
tion, they  admit  the  facts  as  stated  in  the  declaration;  and  say  it 
is  true,  we  arrested,  transported,  and  confined  you,  without  any 
warrant,  process  or  lawful  authority,  and  detained  you  more  than 
four  months,  and  then  discharged  j^ou  without  any  trial,  examina- 
tion or  enquiry,  or  without  any  charge  of  an  offence,  against  any 
law,  either  State  or  Federal.  By  the  pleas  they  admit  the  facts, 
and  set  up,  as  an  excuse  or  justification,  that  notwithstanding  the 
trespasses  were  committed  in  the  manner,  and  to  the  extent  char- 
ged, in  the  declaration,  they  are  excused  from  the  consequences 
of  their  acts,  by  reason  of  the  fact,  that  a  rebellion  existed  in  the 
Southern  States,  and  the  president  under  the  law,  and  as  Comman- 
der-in-chief, made  the  order  to  arrest  and  transport  the  plaintiff 
out  of  the  State,  as  a  military  necessity,  to  suppress  the  rebellion. 

And  that  the  defendents,  as  Marshal,  &c,  only  obeyed  the  order, 
which  the  president  had  authority  to  make. 

Aside  from  the  question  of  pleading,  and  the  necessity  to  make 
them  good  pleas,  of  setting  out  the  order,  with  averments  of  all 
the  necessary  facts  showing  a  case,  that  would  authorize  the  presi- 
dent or  commander-in-chief,  to  make  the  order,  which  are  omit- 
ted in  these  pleas — we  prefer,  outside  of  any  question  of  special 
pleading,  to  meet  the  issue  presented,  and  here  deny  the  power  of 
the  president,  in  any  capacity,  or  under  any  circumstances,  as  pre- 
sident, commander-in-chief  or  otherwise,  to  invade  a  sovereign 
State,  not  in  rebellion,  or  insurrection,  and  seize  a  citizen,  without 
warrant,  process  or  legal  authority,  and  transport  him  twelve  hun- 
dred miles,  out  of  the  State,  and  then  discharge  him,  without  even 
the  charge  of  an  offence,  against  any  known  law,  and  without  any 
trial  or  examination  whatever.  And  this  done  in  palpable  viola- 
tion of  the  Constitution  of  the  United  States,  the  Constitution  of 
the  State  of  Illinois,  and  the  criminal  statutes  of  the  State,  making 
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it  kidnapping,  and  subjecting  the  offender  to  punishment  in  the 
State  Penitentiary,  not  more  than  seven  nor  less  than  one  year. 

If  it  were  a  private  individual,  that  would  so  outrage  a  citizen, 
could  there  be  any  doubt,  as  to  the  punishment  that  would  be  in- 
flicted criminally  ?  If  a  civil  action  were  brought  for  damages, 
what  would  be  thought  of  the  Court,  that  would  allow  the  crimi- 
nal to  set  up  in  a  plea,  his  own  crimes,  as  a  defence  and  justifica- 
tion, to  excuse  him  from  the  payment  of  damages. 

Can  the  president,  because  he  happens  to  be  president,  (outside  of 
the  power  conferred  on  him,  by  virtue  of  his  office,)  do  an  act,  that 
would  be  criminal,  if  done  by  a  private  individual,  and  escape  the 
consequences?  Can  he,  because  he  is  president,  commit  crimes 
against  the  liberties  of  her  citizens,  and  go  unchallenged?  If  he 
can,  then  indeed  is  he  greater  than  "Sylla,"  who  after  sacrificing 
the  lives  of  80,000  Eomau  citizens,  threw  down  the  symbol  of  his 
power,  and  as  a  citizen,  held  himself  amenable  to  the  law. 

But  the  president  has  no  more  power  than  any  other  citizen,  ex- 
cept such  as  are  conferred  and  imposed  bylaw.  His  duties,  rights, 
and  powers  are  clearley  prescribed  under  the  law.  His  oath  of 
office  comprehend  his  whole  duty.  It  is  "that  he  will  faithfully  ex- 
ecute the  office  of  president,  and  will,  to  the  best  of  his  ability,  pre- 
serve, protect  and  defend,  the  Constitution  of  the  United  States." 
If  the  president  h^d  read,  and  understood,  the  Preamble  to  that 
Constitution  he  had  sworn  to  support,  he  would  have  found  that 
the  object  in  establishing  it,  as  the  supreme  law  of  the  land,  was, 
"to  form  a  more  perfect  Union,  establish  justice,  insure  domestic 
tranquility,  provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity."  If  he  had  turned  to  the  11th  Section  of  the  11th  Arti- 
cle, he  would  have  found  his  powers  and  duties  defined.  He  is  an 
Executive,  and  not  a  Judical  Officer.  His  powers  and  duties  con- 
sists in  seeing  that  the  laws  are  faithfully,  and  duly  administered, 
and  not  assuming  dictatorial  power,  and  violating  that  constitu- 
tion, he  had  sworn  to  support. 

If  he  had  turned  to  the  4th  article  of  the  amendment  to  the 
constitution  he  would  have  there  found  it  declared :  "The  right  of 
the  people  to  be  secure  in  their  persons,  houses,  papers,  &c.,  should 
not  be  violated,  and  that  no  warrant  shall  issue,  but  on  probable 
cause,  supported  by  oath,  &c.,  and'particularly  describing  the  j)laee 
to  be  searched  and  the  person  or  thing  to  be  seized."  This  is  a 
limitation  not  only  on  congress,  but  the  judiciary  and  executive. 
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that  they  shall  pass  no  laws,  or  abridge  the  rights  or  liberties  of 
the  citizen,  except  on  probable  cause,  supported  by  oath,  &c. 
When  the  president  makes  an  order  by  telegraph  to  arrest  a  per- 
son, without  oath  or  complaint,  without  any  charge  of  any  offence, 
without  warrant,  process  or  authority,  we  ask,  is  it  unreasonable 
that  his  victim,  after  four  months  incarceration,  should  enquire 
BY  WHAT  AUTHORITY  IT  WAS  DONE  ?  And  is  it  not  a  burning  shame 
and  a  disgrace  to  American  jurisprudence,  to  have  the  guilty  par- 
ties come  into  open  court  and  justify  the  outrage  on  the  individual, 
by  pleading  the  double  crime  of  violating  the  constitution  and  his 
oath  to  support  it,  on  the  ground  of  "military  necessity?"  "We 
think  the  fact  that  public  officers  are  thus  unblushingly  permitted 
to  come  into  the  tribunals  of  justice  and  publicly  set  up  their  own 
crimes  and  perjuries,  as  a  defence  to  escape  the  consequences  of 
their  lawless  acts,  is  a  refinement  in  moral  turpitude  that  but  few 
courts  in  our  country  have  ever  indulged  in.  Ordinarily,  when  a 
party  confesses  the  commission  of  a  crime  in  open  court,  the  judge 
orders  the  party  into  custody.  But  the  rule  seems  to  have  de- 
pended, in  this  case,  on  who  the  guilty  pai'ty  may  be.  If  it  is  a 
high  public  official,  he  is  not  only  to  be  permitted  to  plead  his  own 
crimes,  against  the  supreme  laws  of  the  land,  but  it  is  to  be  a 
shield  and  defence  for  crimes  committed  against  individuals. 

While  we  respect  the  officer,  and  as  president 'will  yield  to  him 
that  regard  to  which  his  position  entitles  him,  we  intend,  and 
think  we  can  draw  the  distinction  between  the  acts  of  the  presi- 
dent and  the  man.  He  is  the  president  when  he  acts  within  the 
scope  of  his  authority.  He  is  the  man  when  he  acts  outside  of 
that  authority.  And  if  he  violates  the  constitution  and  assumes 
powers  not  granted  to  him,  but  actually  prohibited  by  that  consti- 
tution, then  he  becomes  a  usurper,  and  when  reason  and  law  as- 
sumes its  sway  he  is  as  liable  to  punishment  for  the  crimes  he  may 
have  committed  against  individuals  or  public  law  as  the  humblest 
citizen  would  be,  who  was  not  clothed  with  official  powers. 

The  government  of  the  United  States  is  created  and  only  exists 
by  virtue  of  the  constitution.  All  laws,  to  be  valid,  must  be  in 
harmony  with  it.  All  the  power  and  authority  that  can  be  exer- 
cised by  the  president  must  be  derived  under  the  constitution  and 
laws  made  in  pursuance  of  it.  The  power  of  the  president  is  as 
absolutely  limited  as  that  of  a  private  citizen.  Where  the  consti- 
tution and  laws  made  in  pursuance  thereof  do  not  confer  the  power 
absolutely  or  by  necessary  implication,  to  carry  out  powers  di- 
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i^ectly  conferred,  and  when  the  president  exercises  powers  not  so 
conferred,  and  out  of  the  scope  of  his  authority,  it  is  not  the  act 
of  the  president,  but  that  of  an  individual,  and  has  no.  more  validi- 
ty and  authority  than  the  act  of  a  private  citizen,  and  he  is  liable 
in  the  same  way  to  be  dealt  with.  If  this  were  not  the  rule  it 
would  be  in  his  power  to  change  our  form  of  government  at  any 
time.  If  he  is  to  be  the  judge  of  his  powers,  and  can  set  up  a 
necessity  as  an  excuse,  then  every  usurpation  he  might  desire 
could  be  justified,  he  being  the  judge. 

The  whole  question,  as  presented  under  these  pleas,  is,  whether 
the  president  had  the  power  to  make  the  order,  pleaded  for  the 
arrest  and  transportation,  or  not ;  and  if  he  had  the  power  to  make 
the  order,  on  a  proper  case,  they  undertaking  to  justify  should  set 
out  and  plead  the  necessary  facts. 

As  a  naked  act  of  power  the  president  could  not  order  the  ar- 
rest and  transportation  of  the  plaintiff  any  more  than  any  other 
citizen,  without  some  legal  cause  for  it,  and  that  cause,. with  the 
authority  of  the  president,  should  be  set  out  in  the  plea,  so  the 
court  could  see,  not  only  the  authority,  but  that  the  cause  was  a 
legal  and  a  proper  one.  What  could  be  a  legal  and  proper  excuse 
to  authorize  the  violation  of  the  constitutions,  both  State  and 
Federal?  And  while  the  president  is  setting  aside  the  organic 
laws  of  the  State  and  Federal  governments,  in  what  capacity  does 
he  act  ?  The  governments,  both  State  and  Federal,  only  exist 
under  and  by  virtue  of  the  constitutions.  He  is  the  president, 
only  under  the  constitution  ;  abolish  the  constitution  and  he  would 
not  be  president,  neither  would  the  government  of  the  United 
States  exist.  If  the  president  exercised  power  and  authority  then, 
it  would  be  usurped,  or  under  some  other  form  of  government.  It 
is  a  solecism,  a  lie,  and  a  cheat,  to  talk  of  setting  aside  or  violating 
the  constitution  of  either  the  State  or  Federal  government  to  save 
the  life  of  the  nation.  You  might  as  well  talk  of  killing  a  man  to 
save  his  life.  It  is  strangling  the  nation  and  subverting  our  form 
of  government,  under  a  false  pretence,  where  no  necessity  can 
possibly  exist  for  the  act. 

It  may  be  urged  as  an  argument  to  palliate  the  enormity  of 
these  wrongs,  when  they  seek  to  justify  the  illegal  acts  of  the 
president,  that  the  life  of  the  nation  was  at  stake.  What  is  the 
life  of  the  nation  ?  It  is  the  constitution  and  the  laws  made  in 
pursuance  thereof  The  nation  had  no  life  until  the  constitution 
gave  it  form,  shape  and  vitality.    Blot  out  the  constitution,  trample 
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it  down,  or  roll  it  up,  and  the  nation  is  dead.  Then  the  person 
selected  as  president  has  no  more  right  to  rule  this  country  with 
his  iron  rod  than  any  other  bold  usurper.  If  a  foreign  tyrant 
should  come  to  our  shores  and  seize  the  government,  he  might 
plead  that  he  bore  no  allegiance  to  the  constitution — that  his 
power  was  the.  measure  of  his  authority.  But  a  president,  who 
had  sworn  to  support  the  constitution  of  the  United  States,  and 
had  then  trampled  it  under  foot,  in  violation  of  that  solemn  oath, 
could  not  claim  the  shadow  of  an  excuse  for  such  usurpation  and 
perfidy. 

The  vital  elements  of  the  constitution  are  its  protection  to  per- 
sonal liberty.  The  liberty  of  the  nation  consists  in  the  liberty  of 
the  individual ;  the  constitution  was  framed  to  protect  it,  and  when 
personal  liberty  is  no  longer  safe,  then  perishes  with  it  the  life  and 
soul  of  the  nation,  and  when  the  constitution  is  trampled  down, 
and  its  guarantees  of  personal  liberty  destroyed,  it  is  time  this 
nation  should  die.  It  should  not  stand  to  mock  the  hopes  of  mil- 
lions— to  disgrace  civilization  by  its  treacherous  form  ;  it  should 
go  the  way  all  free  governments  of  ancient  and  modern  times 
have  gone,  when  the  germ  of  liberty  has  expired,  to  rot  along  the 
wayside  of  history,  attesting  the  eternal  truth,  that  the  personal 
liberty  of  the  citizen  should  be  the  supreme  object  of  all  govern- 
ments, to  secure  strength  and  permanence. 

If  the  plaintiff  had  violated  any  law,  the  courts  of  the  country 
were  open  and  unobstructed  to  punish  him.  The  court  is  bound  to 
know  judicially,  that  when  the  arrest  and  transportation,  charged 
in  the  declaration,  was  made,  (on  the  28th  of  August,  A.  D.  1862,) 
martial  law  had  not  been  declared,  neither  had  the  writ  of  habeas 
corpus  been  suspended,  but  the  courts  of  the  State  were  adminis- 
tering the  law  as  usual ;  the  pretence  did  not  even  exist.  It  was  a 
wanton  criminal  violation  of  duty,  on  the  part  of  the  president, 
and  a  cringing  sycophancy  to  power,  on  the  part  of  the  Executive 
of  the  State,  to  have  permitted  the  organic  law  of  the  State  to  be 
violated,  for  which  any  monarch  in  Europe  would  have  lost  his 
head. 

But  it  is  contended,  by  the  pleas,  it  was  a  necessary  and  proper 
act  to  suppress  the  rebellion.  How  the  violation  of  the  constitu- 
tion, in  a  State  not  in  rebellion,  can  be  construed  in  aid  of  putting 
down  the  rebellion,  we  do  not  comprehend.  If  the  rebellion,  as  an 
act  of  force  to  overthrow  the  government,  was  a  crime,  can  it  be 
said  the  executive  was  thereby  permitted  to  disregard  his  allegiance 


to  the  government?  What  do  they  attempt  to  do  by  force  of 
arms  ?  Simply  to  escape  from  under  the  constitution,  and  set  up  a 
republican  form  of  government  for  themselves,  while  the  president 
by  his  simple  order,  does  in  fact  ride  down  all  constitutional  bar- 
riers and  establishes  a  despotism  more  absolute  than  that  of  Eus- 
sia,  if  he  can  make  the  order  set  out  in  the  plea,  without  cause, 
and  it  is  received  as  a  defence.  But  the  argument  is  a  bad  one. 
If  the  rebellion  was  a  criminal  act,  how  much  more  criminal  is  the 
act  of  the  president  in  subverting  the  government  he  swore  to 
protect  and  maintain.  It  is  no  excuse  or  justification  to  say  the 
rebellion  was  a  crime,  and  its  object  was  to  overthrow  the  govern- 
ment, and  make  that  a  pretext  to  set  aside  the  constitution  and 
assume  dictatorial  powers: 

The  southern  States,  by  revolution,  sought  to  go  out  and  estab- 
lish a  government  more  in  harmony  with  their  interest,  leaving  us 
in  the  enjoyment  of  every  right,  as  they  existed  before  territori- 
ally restricted.  But  the  president,  under  his  oath  of  office,  com- 
mits a  greater  crime  than  that  of  secession.  Under  the  pretext 
of  putting  down  a  rebellion  he  makes  a  despotism,  in  which  liberty 
and  personal  security  is  strangled,  the  courts,  heretofore  supposed 
to  be  the  bulwarks  of  liberty,  are  ignored  and  the  unbridled  will 
of  one  man  is  substituted  therefor.  If  it  was  a  crime  to  secede 
from  the  government,  leaving  the  people  in  those  States  that  did 
not  secede  in  the  enjoyment  of  every  right  they  possessed,  what 
must  be  the  crime  of  those  who  would  rob  them  of  the  rights  thus 
left,  by  changing  the  wbole  form  and  structure  of  the  government 
and  substituting,  instead  of  the  constitution  and  laws,  as  a  rule  of 
civil  conduct,  the  rule  of  a  "one  man  power  ?"  Well  may  a  venal 
congress,  in  its  debauchery,  seek  to  pass  ex  fost  facto  laws,  statutes 
of  repose  and  limitation,  that  the  guilty  may  escape.  After  all 
the  military  murders  and  usurpations  on  the  part  of  those  in  au- 
thority, it  is  not  strange  they  should  attempt  to  shield  their  friends 
from  the  consequences  of  their  crimes.  When  the  supreme  court 
of  the  United  States  has  put  its  seal  of  condemnation  on  the  law- 
less and  criminal  manner  in  which  personal  liberty  has  been  out- 
raged, under  this  fraudulent  plea  of  necessity — when  the  prison 
doors  are  opened  and  the  court  in  effect  say  it  was  an  illegal  mob, 
that  sought  to  deprive  citizens  of  their  lives,  we  are  astonished 
that  the  people  have  patiently  borne  these  usurpations  and  that 
we  have  even  the  semblance  of  a  republican  form  of  government 
left,  •  la  all  other  countries  it  woul4  have  created  a  revolution, 


and  those  that  attempted  such  tyranny  on  free  bom  citizens  would 
have  been  hurled  from  power ;  nothing  but  an  abiding  faith  and 
confidence  in  the  integrity  of  the  judiciary,  that  when  passion  sub- 
sided, the  courts  of  the  country  would  furnish  proper  redress, 
could  have  kept  the  thousands,  thus  outraged,  from  taking 
vengeance  in  their  own  hands.  If  it  had  been  told  them  the  au- 
thor of  all  these  outrages  would,  in  a  court  of  justice,  undertake 
to  justify  his  crime  against  personal  liberty  by  pleading  a  greater 
crime  against  the  constitution  he  had  sworn  to  maintain,  and  that 
such  a  defence  would  have  been  tolerated  in  a  court  of  justice,  we 
do  not  believe  the  insurrection  would  have  been  confined  to  one 
flection  of  our  desolated  and  despoiled  country,  but  every  village 
and  hamlet  would  have  produced  its  Tell  as  long  as  a  Gesler  re- 
mained. 

The  constitution  is  as  much  in  force  in  war  as  in  peace,  and  there 
is  greater  necessity  that  those  in  authority  should  observe  it.  In 
times  of  peace  men's  passions  are  not  aroused  and  a  moral  sense 
of  justice  will  tend  to  restrain  even  the  most  vicious,  but  in  times 
of  war,  men's  passions  are  aroused  and  they  forget  the  rights  of 
minorities.  It  is  to  protect  that  minority  that  constitutions  are 
established,  and  how  it  can  be  contended,  that  the  president,  who 
is  amenable  to  the  constitution  and  derives  all  his  power  under 
and  by  virtue  of  it,  and  has  no  official  existence  outside  of  it,  can 
make  a  valid  order,  that  the  execution  of  which  would  violate, 
not  only  the  federal  organic  law,  but  the  State  constitution  and 
the  criminal  statutes,  is  more  than  we  can  comprehend. 

He  has  no  such  power  and  in  my  judgment  it  would  be  criminal 
in  the  courts  of  the  country  to  permit  such  a  defence,  and  against 
public  policy,  by  bringing  the  law  into  contempt  and  inviting  men 
to  take  the  vindication  of  their  wrongs  into  their  own  hands.  It 
would  be  placing  a  stiletto  in  the  hands  of  every  man  that  is  out- 
raged. 

But  has  the  president  any  such  power  as  commander-in-chief  of 
the  army  and  navy?  All  the  power  and  authority  he  has  as  com- 
mander-in-chief is  derived  from  his  being  president  and  is  confined 
to  matters  pertaining  to  military  and  naval  aifairs.  Then  in  his 
military  capacity  he  has  all  the  power  and  authority  that  a  com- 
manding officer  would  have,  and  no  more.  Grant  that  his  powers 
are  absolute  over  his  soldiers  and  those  citizens  under  his  control, 
does  it  extend  beyond  the  line  of  his  military  operations  ?  If  it 
doeB,  by  what  a  frail  tenure  do  we  hold  our  liberties.    An  insur- 
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rection  or  mob  in  California,  that  required  military  force  to  put  it 
down,  would  authorize  the  president,  as  commander-in-chief  at 
Washington,  to  abrogate  liberty,  and  subvert  the  government  in 
all  the  States.  He  is  not  vested  in  either  capacity  with  any  such 
power  ;  no  such  discretion  is  allowed.  As  commander-in-chief  he 
is  amenable  and  subject  to  military  law  as  much  as  he  is  to  the 
civil  law  as  president,  and  if  he  acted  wantonly  and  cruelly  within 
the  lines  of  his  military  operations  he  would  be  liable  to  punish- 
ment by  the  civil  tribunals  of  the  country.  The  doctrine  of  "mili- 
tary power,"  outside  of  the  law,  has  no  place  in  American  juris- 
prudence, and  the  practice  that  has  been  indulged  in,  by  every 
upstart  that  happened  to  hold  a  commission  and  wear  a  shoulder 
strap,  that  he  was  supreme  in  his  "military  capacity,"  to  disregard 
the  law,  and  outrage  the  rights  and  liberties  of  the  citizens,  is 
about  to  cease. 

In  all  these  pleas,  if  the  power  as  claimed  was  conceded,  it 
would  clothe  the  president  with  absolute,  dictatorial,  imperial  pow- 
er, more  intolerant  and  unlimited  than  in  any  civilized  govern- 
ment known  at  the  present  day.  One  of  the  charges  being  that 
the  plaintiff  "sympathized"  with  the  insurrectionists.  In  what 
code  of  laws  is  it  an  offence  to  sympathize  with  the  "afflicted." 
Can  the  president  make  the  feelings  and  impulses  of  the  heart  an 
OFFENCE,  where  the  law  recognizes  none,  and  then  make  that  an 
excuse  for  an  arbitrary  arrest,  when  it  would  be  no  legal  cause,  if 
the  party  was  prosecuted  under  the  forms  of  law  ? 

But  these  pleas  go  further  than  simply  to  violate  the  constitu- 
tion. They  go  behind  the  constitution  and  strike  at  inalienable 
rights ;  rights  that  are  older  than  all  constitutions.  Our  fathers, 
in  framing  the  constitution,  had  some  ideas  of  rights  that  existed 
before  even  the  formation  of  governments,  and  in  the  amendments 
to  that  instrument  in  the  1st  article,  "They  declare  congress" shall 
make  no  law  in  regard  to  religion  or  abridge  the  freedom  op 
SPEECH  or  the  press,  &c."  In  the  plea  it  is  charged  as  a  part  of  the 
offence,  or  a  reason  for  the  arrest,  that  the  plaintiff  by  speech  and 
writing,  and  sympathizing  with  insurgents,  to  bring  the  chief 
magistrate  into  contempt  and  destroy  the  confidence  of  the  people 
in  his  integrity  and  patriotism,  to  the  injury  of  the  government, 
&c.  Here  are  rights  that  the  constitution  holds  sacred,  by  insert- 
ing a  prohibition  on  congress,  that  they  shall  not  be  abridged  or 
interfered  with,  all  swept  away  at  the  behest  of  usurped  and  arbi- 
trary power. 


36 

History  has  complained  of  the  despotism  of  the  law-givers  of 
the  Scythians,  when  they  enacted  and  decreed  death  to  any  one 
that  would  propose  peace  with  their  enemies,  after  an  exhausting 
and  desolating  war  for  years.  An  old  white  headed  chief,  with  a 
rope  around  his  neck,  tottering  to  the  council  chamber,  extended 
the  rope  to  the  executive  officer,  in  atonement  for  the  contemplated 
violated  decree,  and  demanded  peace,  if  not  for  themselves,  for 
their  desolated  country.  But  under  the  late  administration,  with- 
out an  edict  being  published,  if  you  speak  or  write  against  its  poli- 
cy, lest  you  should  bring  the  executive  into  contempt  with  the 
people,  or  "discourage  enlistments"  for  his  "slaughter  pen,"  you 
are  to  be  arrested  and  transported.  How,  we  would  enquire,  are 
we  ever  to  have  peace  ?  or,  is  any  law  to  be  repealed?  or,  any  ad- 
ministration to  be  changed?  If  speech  is  silenced,  the  theory  and 
practice  of  those  in  power  was  worse  than  a  Scythian  despotism. 
It  held  its  halter  around  the  necks  of  all  cravens,  that  deemed 
their  personal  ease  and  slavish  security  of  more  value  than  personal 
liberty  or  national  freedom. 

While  we  have  no  disposition  to  invite  outrage  on  the  part  of 
public  officials,  and  would  do  no  act  that  would  meditate  to  the 
injury  of  our  country,  we  should  feel  ourselves  wanting  in  proper 
respect,  and  the  duty  we  owe  to  society,  were  we  to  fail  in  resist- 
ing to  the  extent  of  our  ability,  such  illegal  usurpation  as  is  here 
attempted.  We  may  be  outraged — that  was  the  act  of  others,  but 
to  be  humiliated  and  tamely  submit,  would  be  our  acts. 

But  it  is  contended  in  these  pleas,  the  president  acted  on  the 
law  of  necessity — "State  necessity" — "Military  necessity," — a  "mil- 
itary measure,"  to  suppress  the  rebellion,  in  other  words  that  he 
acted  under  a  higher  law  than  the  constitution,  to  preserve  the 
Grovernment.  From  whence  came  this  higher  law  ?  By  whom 
was  il  ordained  ?  Who  are  its  expositors  ?  Who  is  commissioned 
to  administer  it?  Certainly  not  the  president;  he  is  sworn  to  sup- 
port the  constitution  of  the  United  States,  and  that  to  him  is  de- 
clared to  be  "the  supreme  law  of  the  land,"  and  that  all  powers 
not  therein  delegated,  are  reserved  to  the  States  and  the  people. 
The  States  or  people  have  never  delegated  the  power.  Where 
then  does  he  get  the  authority,  when  he  goes  beyond  the  constitution, 
in  the  excercise  of  powers  not  granted?  Ho  gets  his  authority  where 
every  other  usurper  does.  This  doctrine  of  necessity,  or  self  pre- 
servation, as  claimed,  is  only  an  excuse  for  grasping  power,  and  if 
carried  out,  would  result  in  the  overthrow  of  free  institutions. 
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The  commander-in-chief,  and  the  army  he  commands,  are  created, 
maintained  and  directed,  and  is  sustained  in  obedience  to,  and  in 
defence  of,  that  constitution.  Will  it  be  said,  the  constitution  is 
subordinate  to  the  authority  created  by  it.  One  of  the  funda- 
mental doctrines  of  our  fathers,  as  asserted  in  the  Declaration 
of  Independence  was,  "That  the  military  power  shall  always  be 
subordinate  to  the  civil  authority."  And  Judge  Curtis  of  the  su- 
preme court  of  the  United  States,  who  laid  down  the  true  doctrine, 
when  speaking  of  the  military  powers  of  the  president,  says,  "He 
is  the  general-in-chief,  and  as  such  in  prosecuting  war,  may  do 
what  generals  in  the  field  are  allowed  to  do,  within  the  sphere  of 
their  actual  operations,  in  subordination  to  their  country,  from 
which  ALONE  they  derive  their  authority.  (Curtis  on  executive 
power,  p.  19.) 

By  being  the  commander-in-chief,  the  president  acquires  no  mili- 
tary power  over  the  citizens,  not  in  actual  service.  If  he  did,  we 
change  the  nature  and  structure  of  our  government  and  create  a 
Dictator,  in  which  the  president  whenever  he  may  say  he  deems  it 
necessary,  can  suspend  the  operation  of  the  constitution  and  laws 
over  the  United  States,  abrogate  all  State  laws,  and  hold  the  life 
and  liberty  of  every  citizen,  at  his  unlimited  caprice.  Will  it  be 
contended,  that  because  war  may  exist  in  some  parts  of  our  exten- 
ded country,  that  he  can  by  his  royal  edict,  create  offences  not 
known  to  law, — and  make  himself  imperial,  and  hold  absolute  do- 
minion over  the  citizen,  by  his  arbitrary  will?  Suppose  the  con- 
stitution, instead  of  making  the  president,  by  virtue  of  his  office 
commander-in-chief,  had  made  the  oldest  member  of  congress,  or 
the  speaker  of  the  house,  or  the  mashal  of  the  district  the  com- 
mander-in-chief, they  would  have  acquired  the  same  power  con- 
ferred on  the  president, — could  they  override  the  constitution  and 
laws  ?  Would  they  not  be  bound  to  obey  the  laws?  It  was  one  of 
the  grandest  mistakes  of  the  late  unhappy  troubles,  that  military 
authority,  authorized  the  violation  of  the  laws  of  the  country,  in 
the  control  of  the  armies,  in  its  movements  and  objects.  Does  it 
not  act  subordinate  to  the  constitution  ?  Daniel  Webster  in  com- 
menting on  the  executive  assumption  of  Gen.  Jackson,  in  the  U.  S. 
Senate,  said  "The  first  object  of  a  free  people,  was  to  maintain 
their  liberty  which  could  only  be  done  by  constitutional  restraint. 
It  does  not  trust  the  amiable  weakness  of  men  and  should  not  per- 
mit power  to  overstep  prescribed  limits,  through  benevolence,  good 
intent,  or  patriotic  motives.     This  is  constitutional  liberty.    This 
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IS  OUR  Liberty.    Our  security  is  in  our  resistance  to  such  Execu- 
tire  usurpations." 

Mr.  Eaymond,  the  apologist,  and  historian  of  Mr.  Lincoln's  ad- 
ministration, says  in  speaking  of  these  military  and  arbitrary  ar- 
rests: "They  have  not  been  made  for  punishment,  as  there  has  not 
been  an  indictment  or  trial  in  a  single  case,  or  any  punishment 
whatever,  beyond  what  was  purely  incidental  &c."  (p.  354.)  Here 
the  president  furnishes  his  own  interpretation  of  his  acts.  "What 
then,  we  enquire,  were  they  made  for?  He  has  construed  silence 
as  a  crime.  His  friends  may  claim  for  him  martyrdom  and  all  the 
saintly  virtues,  but  history  in  commenting  on  his  acts,  taking  his 
conduct  as  presented  in  this  record,  will  regard  him  as  the  most 
dangerous  enemy  to  public  libert}'',  a  free  people  have  ever  trusted; 
combining  in  his  own  person,  without  their  courage  or  virtue,  the 
ambition  of  Caesar,  the  hypocrisy  of  Cromwell,  with  the  ribaldry 
and  rapacity  of  a  Nero. 

I  have  not  unnecessarily  commented  on  the  acts  of  the  Execu- 
tive; God  knows,  we  would  be  willing  to  let  him  rest  in  his  grave, 
drawing  a  veil  over  all  his  imperfections.  But  when  the  instru- 
ments of  his  arbitrary  power,  seek  to  shield  themselves,  from  the 
consequences  of  their  illegal  acts,  by  interposing  his  order,  it  be- 
comes a  material  question,  whether  he  had  lawful  authority  or  not, 
for  if  he  had  no  authority  to  make  the  order,  then  it  is  no  justifica- 
tion, or  excuse  to  them,  and  in  examining  the  question  of  power, 
we  would  do  it  with  the  same  frankness,  whether  he  was  president 
or  a  private  citizen,  dead  or  alive. 

To  the  errors  assigned,  in  regard  to  the  pleadings  and  judg- 
ments, we  invite  the  attention  of  the  court  in  passing.  If  the  spe- 
.  cial  defence,  as  set  up  by  these  pleas  is  good,  it  is  a  defence  to  all, 
as  it  goes  to  the  whole  cause  of  action,  and  the  judgement  should 
have  been  for  all  the  defendants  on  the  demurrer.  There  are 
many  other  errors  in  this  record,  any  one  of  which  in  our  judg- 
ment, is  sufficient  to  reverse  this  cause,  but  we  do  not  press  an  ad- 
judication on  them.  If  the  court  should  determine  the  question  of 
POWER,  in  favor  of  the  executive,  it  would  be  unnecessary  to  exam- 
ine them,  as  it  would  be  useless  to  look  after  the  forms  of  law,  if 
the  substance  of  constitutional  liberty  is  swept  away. 

In  the  hasty  manner,  and  under  all  the  disadvantages  this  re- 
cord has  been  gotten  up,  it  has  been  impossible  to  present  the  case 
in  all  its  enormity,  as  by  the  stipulation  inserted,  the  record  only 
embraces  what  is  material  to  present  the  questioiks  I  have  raised 
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be  daguerreotyped,  it  would  appear  the  Circuit  Judge  had  mistaken 
the  jurisdiction,  and  must  have  supposed,  in  admitting  the  defence, 
that  it  was  being  tried  in  the  "Bureau  of  Military  Justice,"  organ- 
ized by  the  secretary  of  war;  or  before  a  military  commission, 
where  the  defence  might  be  successful,  instead  of  a  court  of  law 
under  the  constitution  in  the  State  of  Illinois.  It  is  attributed  to 
the  learned  judge,  who  decided  the  demurrer  in  this  case,  as 
having  announced  the  startling  doctrine,  "That  any  man  who  in- 
sisted that  the  constitution  should  be  obeyed  and  observed,  in 
time  of  war,  to  mark  that  man  as  a  traitor."  A  fanatical  senator 
observed  "he  wanted  no  better  evidence  of  a  man  being  a  traitor, 
than  his  insisting  on  an  adherence  to  a  constitution."  "We  want 
no  prouder  legacy,  to  leave  to  our  children,  than  the  appellation 
of  having  insisted  and  maintained  that  constitution,  at  all  times, 
and  under  all  circumstances;  which  neither  fanatics  or  fools  can 
render  odious  in  the  eyes  of  all  patriots,  who  love  their  country; 
and  would  maintain  its  institutions  against  all  Jacobins  and  revo- 
lutionists, whether  on  the  bench,  or  in  the  senate.  In  the  insur- 
rectionary districts,  a  man  that  adhered  to  the  union,  was  de- 
nounced by  them  as  a  traitor.  In  the  north,  the  man  who  insisted 
upon  the  maintainance  and  supremacy  of  the  constitution,  was 
denounced  as  a  traitor.  The  real  facts  are,  we  have  been  afflicted 
with  two  wars;  one  a  war  with  arms  in  their  hands,  to  escape 
from  the  union;  the  other  more  insidious  in  its  character,  in  the 
Northern  States,  to  destroy  the  constitution  itself  With  one  the 
"motto"  was,  an  independant  confederacy,  in  which  constitutional 
liberty  can  be  protected,  while  the  other  bore  upon  its  banner, 
"The  constitution  is  a  covenant  with  death,  and  a  league  with  hell," 
hence  any  man  that  insisted  on  the  supremacy  of  the  constitution, 
was  denounced  by  them  as  a  traitor. 

If  the  constitution,  which  is  the  life  of  the  nation,  and  the  char- 
ter of  our  liberties,  can  not  be  preserved,  the  safety  of  individual 
liberty,  and  the  happiness  of  the  whole  people,  are  swept  into  the 
vortex  of  revolution.  Can  this  be  prevented  An  any  other  way 
than  by  those,  who  may  be  selected  as  the  victims,  not  to  falter 
in  their  duty,  in  opposing  these  insidious  enemies  to  personal  liber- 
ty north  or  south,  whether  it  be  the  president,  or  his  minions  of 
power. 

The  insolence  of  the  enemies  of  the  constitution  in  high  places, 
who  seek  by  denouncing  as  traitors,  and  arbitrary  arrests,  to  over* 
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throw  the  government  and  establish  a  military  despotism  in  its 
place  by  setting  aside  the  constitution,  is  only  equalled  by  the 
boldness  and  effrontery  they  have  assumed  in  coming  into  a  court 
of  justice  and  seeking  to  plead  a  defence  which,  if  true,  would  in- 
carcerate them  in  the  penitentiary  of  the  State. 

It  may,  and  will  no  doubt  be  said,  that  the  order  of  the  com- 
mander-in-chief, being  a  military  order,  is  to  be  obeyed  by  a  sub- 
altern without  enquiry  or  comment;  that  his  duty  is  to  obey, 
without  asking  a  reason  ;  that  the  officer  making  the  order  may 
be  responsible,  but  the  subaltern  is  not ;  that  a  refusal  or  disregard 
on  his  pai't  would  subject  him  to  be  shot  for  disobedience. 

While  that  may  be  true  in  regard  to  military  matters,  within 
the  line  of  his  military  operations,  yet  he  could  make  no  order 
that  would  be  a  justification  to  the  subaltern  to  invade  a  State 
not  in  rebellion  and  violate  its  laws.  If  he  could,  then  his  juris- 
diction would  not  be  circumscribed,  but  co-extensive  with  his 
arbitrary  will.  Gen.  Sherman  on  his  way  through  Georgia,  could 
not  order  one  of  his  subalterns  to  go  to  New  York  and  arrest  a 
citizen  of  that  State ;  he  leaves  the  militarj''  jurisdiction  within  the 
lines  of  the  army,  and  enters  the  civil  jurisdiction  of  a  State,  where 
he  is  liable  under  the  civil  law.  Were  it  not  so,  the  people  of  the 
State  of  New  York  might  be  devastated,  despoiled,  and  plundered, 
as  was  the  citizens  of  Georgia  hj  him.  But  the  defendants  have 
not  even  this  paltry  excuse ;  the  marshal  and  his  deputies,  and  a 
member  of  congress,  are  not  military  officers  in  any  sense.  They 
were  not  bound  to  obey  any  order  he  might  make  without  ques- 
tion. They  are  civil  officers  in  contemplation  of  law,  however 
criminal  they  may  act.  Could  the  commander-in-chief,  outside  of 
the  lines  of  his  military  operations,  compel  a  citizen  to  obey  any 
order  of  his  more  than  any  other  man?  What  food  do  these  mili- 
tary dictators  feed  on  that  they  have  become  so  great  ?  What 
awful  punishment  would  follow  the  refusal  of  a  citizen,  or  civil 
officer,  for  neglect  or  refusal  to  obey  his  illegal  order, — how  could 
he  be  punished  ? 

Let  us  suppose  the  plaintiff  had  been  guilty  of  an  offence  (of 
which  the  pleas  admit  he  was  not,)  that  the  law  would  take  cog- 
nizance of,  under  the  2nd  section  of  the  195th  chapter,  of  act  of 
July  17,  1862,  that  conferred  extraordinary  powers  on  the  presi- 
dent ;  he  could  only  then  be  tried  even  for  levying  war  against 
the  United  States,  before  the  Federal  court  of  the  district,  under 
the  act  of  congresB  of  the  Slst  of  July,  1861.    Why,  we  enquire, 
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was  the  law  departed  from,  and  why  was  he  transported  to  New 
York  to  rot  in  a  "Bastile?"  The  answer  is  shown  in  the  de- 
claration and  admitted  by  the  pleas.  No  one  ever  dared  to  charge 
him  with  the  commission  of  an  offence  against  the  laws  of  the 
country,  and  after  four  months  he  was  turned  out,  without  any 
charge,  examination  or  trial.  By  their  pleas  they  say  that  it  is 
all  true,  but  the  arrest  and  transportation  was  ordered  by  the 
president,  and  as  commander-in-chief,  as  a  military  measure  to  put 
down  the  rebellion.  If  the  price  of  putting  down  the  rebellion  in 
the  South  is  to  be  the  overthrow  of  constitutional  liberty,  and  the 
personal  security  of  the  citizens  in  the  North,  and  investing  in 
ONE  MAN  dictatorial  powers,  that  he  can  order  the  arrest  of  a  citi- 
zen without  the  charge  of  an  offence,  and  transport  and  detain 
him  as  long  as  his  imperial  will  may  think  proper,  and  then  dis- 
charge him  without  trial  or  examination,  for  one,  I  am  not 
willing  to  pay  such  a  price.  I  prefer  constitutional  liberty  with 
all  its  guarantees  and  security  thrown  around  us,  as  our  fathers 
made  it,  if  it  should  be  reduced  to  a  State,  or  single  county,  rather 
than  such  a  despotism,  if  it  included  the  whole  continent. 

Having  shown  that,  as  president,  he  had  no  power  to  make  the 
order,  and  as  commander-in-chief,  his  power  was  restricted  to  his 
military  lines,  the  question  then  presents  itself:  What  is  meant  by 
"military  lines?"  It  has  a  well  defined  meaning  according  to 
Scott's  military  dictionary  :  "  It  designates  the  boundaries  of  actual 
military  occupation  of  the  ai'my,  or  the  lines  guarded  by  the  sen- 
tinels of  the  army.  It  is  the  place  where  active  military  move- 
ments, offensive  and  defensive,  are  carried  on.  It  does  not  include 
military  stations,  or  camps  in  other  portions  of  the  country,  re- 
moved from  the  field  of  operations."  If  the  public  authorities 
should  hold  any  other  rule,  it  would  be  useless  to  think  of  law  and 
justice  furnishing  any  guide  to  govern  the  course  of  power.  The 
whole  defence  is  without  parallel  in  infamy,  since  the  days  of 
Jeffries. 

Edmund  Burke,  one  of  England's  greatest  statesmen,  in  his  let- 
ter to  the  sheriffs  of  Bristol,  in  1778,  on  the  American  war,  says : 
"People,  without  much  diflGiculty,  admit  the  existence  of  that  in- 
justice of  which  they  are  not  the  immediate  victims.  It  is  never 
the  faction  of  the  predominant  power  that  is  in  danger,  for  no 
tyranny  chastises  its  own  instruments.  It  is  the  obnoxious,  and 
those  that  may  be  in  the  way  to  their  tyranny,  that  need  the  pro- 
tection of  the  law." 
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And  Judge  Curtis,  in  the  supreme  court  of  the  United  States,  in 
the  able  opinion  referred  to,  seems  to  have  seen  with  a  prophetic 
view  what  was  coming,  when  he  says:  "This  is  not  a  government 
of  men.  This  is  a  government  of  laws,  made  in  conformity  to  the 
requirements  of  the  constitution.  Our  loyalty  is  due  to  that  will. 
Our  obedience  is  due  to  those  laws,  not  to  casual  events,  and  the 
mere  will  of  the  occupant  of  place  and  power  does  not  exhort  us 
to  loyalty,  but  to  a  destruction  of  our  trust." 

It  was  one  of  the  misfortunes  of  the  times,  created  by  party 
fanaticism,  that  broke  down  all  constitutional  restraints,  and  pre- 
pared the  dominant  faction  to  look  on  the  criticism  of  the  abuse 
of  power  as  being  more  reprehensible  and  disloyal  in  their  eyes 
than  the  greatest  usurpation  and  outrage  on  constitutional  liberty 
by  them.  While  in  fact  the  president,  or  commander-in-chief,  is 
only  such  under  and  subject  to  the  constitution,  and  every  restric- 
tion therein  imposed,  and  is  not  to  disobey  the  laws  of  his  coun- 
try, yet  the  powers  thus  claimed,  if  conferred  on  him  in  either 
capacity,  would  superadd  to  his  rights  that  of  a  usurper  or  a  mili- 
tary dictator,  and  if  allowed,  we  have  no  rights  protected  by  law. 
"We  are  held  at  the  will  of  the  president,  and  any  subaltern  he 
may  appoint,  to  punish  at  discretion,  for  oifences  not  known  to  the 
law. 

In  speaking  of  the  president,  I  have  intended  to  treat  the  officer 
with  that  respect  due  his  exalted  position.  In  speaking  of  the 
man,  and  his  usurpations,  I  have  intended  to  characterize  them  as 
they  deserve.  Under  other  circumstances,  not  to  have  doubted 
the  president's  right  to  do  any  act  of  outrage  and  violence,  on 
those  who  might  differ  with  him,  or  criticize  his  j)olicy,  would 
have  been  regarded  with  alarm.  But  under  the  mad  fanaticism 
that  ruled  the  hour,  it  was  not  only  regarded  by  many  with  favor, 
but  the  slavish  tools  of  power  would  calumniate  the  victim,  in 
order  to  justify  the  wrong  to  such  an  extent  that  there  was  no 
outrage,  however  monstrous,  that  did  not  find  apologists. 

What  value  can  we  attach  to  the  liberty  of  the  citizen,  if  it  is 
held  at  the  caprice  of  one  man,  and  there  is  no  power  to  enquire 
into  his  acts.  The  experience  we  have  had,  for  the  last  four  years, 
should  admonish  us  to  look  to  the  security  of  personal  liberty. 
Cast  your  eyes  over  our  extended  and  distracted  country,  and  it 
presents  a  horrid  picture  on  the  part  of  those  in  authority,  of  law- 
lessness, extortion  and  perfidy,  on  the  rights  of  the  citizen,  to 
which  we  may  add  general  demoralization,  and  a  disposition  to 
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persecute  all  those  who  will  not  worship  at  the  bloody  altar  of 
their  fanaticism. 

It  was  only  necessary  during  the  reign  of  terror  that  was  cre- 
ated by  the  usurpations  of  those  in  power,  that  some  suborned 
spy  or  informer  should  poison  the  ears  of  those  in  authority,  and 
without  even  charging  an  offence,  to  have  the  victim  arrested,  and 
torn  from  his  family  and  State,  on  the  telegram  of  a  Judge  Advocate 
General,  (an  officer  not  known  to  the  law)  by  order  of  the  presi- 
dent, without  warrant  or  complaint,  or  any  of  the  forms  of  law, 
and  when  the  guilty  authors  are  prosecuted,  they  are  permitted 
to  set  up  as  a  defence,  "  The  pkesident  ordered  it,"  and  that 
answer,  bloody  with  crimes,  and  showing  on  the  face  of  the  pleas 
both  perjury  and  usurpation  to  the  supreme  law  of  the  land,  is 
received  as  a  defence  in  a  court  of  justice. 

The  offence  of  arresting  and  transporting  a  citizen  out  of  the 
State,  without  the  charge  of  a  crime,  grave  as  it  may  be,  is  infin- 
itely less  than  the  excuse  presented  for  it.  One  is  an  offence  against 
an  individual;  the  other  is  a  crime  against  the  government,  by  him 
whose  duty  it  is  to  protect  it.  The  admission  of  such  a  defence  in 
a  court  of  justice,  is  more  startling,  than  the  crime  itself,  as  it  shows 
that  demoralization  and  fanaticism  has  entered  the  citadel  of  liber- 
ty; the  last  barrier  for  the  protection  of  the  citizen,  except  revolu- 
tion, is  being  swept  away  by  such  a  defence. 

There  is  another  view  of  this  matter  I  wish  to  present.  No  one 
in  this  broad  land,  can  excercise  any  authority,  without  it  is  con- 
ferred by  law.  All  powers  not  delegated  are  withheld.  We  ask 
then,  where  is  the  authority  of  the  president  to  be  found  for  the 
order.  By  the  pleas,  they  assert  the  rights  of  the  executive,  to 
capture,  transport  and  imprison,  in  violation  of  law,  any  one  he, 
the  president,  may  think  proper,  as  a  military  necessity,  to  suppress 
the  rebellion,  without  the  intervention  of  the  judiciary,  on  the 
charge  of  a  crime.  This  is  absolute  despotism  and  lawlessness,  as 
imperial  as  the  "lettre  de  cachet,"  of  the  old  French  monarchy, 
which  consigned  the  victim  to  a  loathsome  dungeon,  until  he  died 
forgotten  by  all  the  world. 

If  all  the  crimes  that  have  been  perpetrated  under  the  powers 
claimed,  during  the  last  five  years,  by  the  ringing  of  that  "little  bell" 
of  the  secretary,  could  have  tongues  to  speak,  it  would  present  are- 
cord  of  infamy  and  crime,  as  revolting,  cruel  and  bloodthirsty  as  any 
in  the  pages  of  history.  And  had  it  not  been  for  the  fact,  they  bu- 
ried their  liyiug  victim,  helpless  and .  powerless,  out  of  the  eight  of 
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friends,  and  reach  of  law,  except  to  their  tools  of  power,  they 
would  have  produced  a  revolution  as  complete,  as  that  in  France, 
when  the  has  tiles  were  destroyed,  and  retributive  justice  adminis- 
tered to  the  guilty  authors. 

The  duty  of  the  government  and  the  citizen  are  reciprocal;  the 
one  owes  allegiance  and  fidelity  to,  the  other  protection  and  se- 
curity of  the  citizen.  And  when  those  representing  the  govern- 
ment, not  only  withhold  that  protection,  but  make  use  of  their 
position,  to  inflict  outrage,  then  it  is 

"That  resistance  to  tyrants  is  obedience  to  God." 

The  whole  facts  presented  by  this  record,  shows  there  was  a 
conspiracy  on  the  part  of  those  in  authority,  to  outrage  all  that 
malice,  jealousy,  or  personal  hatred  might  select;  and  with  frenzied 
feeling  that  then  existed,  the  wonder  is,  they  left  themselves  ex- 
posed without  an  excuse,  or  the  charge  of  a  crime,  when  paid  in- 
formers, and  perjured  witnesses  were  so  plenty. 

Before  I  conclude,  let  us  examine  under  the  rules  of  pleadings, 
these  pleas  generally.  The  plaintiff  can  only  take  issue  on  the  mate- 
rial facts  stated  in  the  plea,  that  would  justify  the  acts  of  the  de- 
fendants. It  is  not  the  fact  that  there  was  a  formidable  insurrec- 
tion or  rebellion,  or  that  large  armed  forces  of  citizens  in  the  South- 
ern States  were  levying  war,  or  that  the  president  had  issued 
a  proclamation  calling  for  three  hundred  thousand  men,  or  that 
persons  were  minded  to  volunteer,  under  the  proclamation;  all  this 
is  general,  and  is  no  reason  for  an  arrest  It  applied  to  every  citi- 
zen of  the  State,  as  well  as  the  plaintiff,  but  they  then  come  to  the 
specific  cause  of  complaint  "that  the  plaintiff  endeavored  to  dissuade 
men  from  enlisting"  and  because  of  said  actings  and  doings,  &c., 
the  order  was  necessary  and  proper  that  the  plaintiff  should  be  ar- 
rested and  detained,  &c.  Then  the  pleas  set  out,  the  president 
made  the  order,  the  arrest,  transportation  and  confinement  by  the 
marshal,  &c.  "What  is  material  in  the  pleas,  that  the  plaintiff  could 
take  issue  on  ?  That  he  "endeavored  to  dissuade  men  from  enlist- 
ing." It  dont  charge  he  did  dissuade  men,  but  he  endeavored  to 
do  so.  If  it  was  an  offence,  the  plea  does  not  charge  the  plaintiff 
committed  it;  it  is  not  a  material  fact,  and  is  no  excuse.  If  we  ad- 
mit the  averment,  and  that  it  was  an  offence,  still  it  is  no  answer 
to  the  declaration. 

But  if  it  was  an  offence,  for  which  the  plaintiff  could  have  been 
punished  by  the  law,  it  is  no  excuse  for  an  arrest,  transportation, 
^ud  confinement,  without  any  of  the  fofrmsof  law.    When  w©  seek 
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to  hold  them  responsible  for  their  illegal  acts,  they  come,  and  by 
their  pleas  say  :  "You  endeavored  to  dissuade  men  from  enlisting," 
and  that  was  an  offence,  which  if  true,  the  plaintiff  could  have  been 
punished  for  in  the  courts  of  the  country.  But  we  insist  it  does 
not  follow  as  a  legal  conclusion  or  justification  to  the  defendants, 
that  if  the  plaintiff  had  actually  prevented  enlistments,  and  if  it  was 
an  offence,  for  which  he  could  have  been  punished,  yet  it  would 
not  connect  or  justify  their  illegal  conduct   as  set  out  in  the  pleas. 

Suppose  a  person  commits  an  offence  for  which  he  could  be  pun- 
ished, can  any  man  assault  and  beat  him,  despoil  him  of  his  liberty? 
kidnap  him,  incarcerate  him  for  months,  and  when  he  is  sued,  can 
he  come  into  court  and  say,  j'^ou  committed  an  offence,  for  which 
you  might  have  been  punished  ?  Therefore  I  had  a  right  to  vio- 
late the  constitutions,  both  State  and  Federal,  kidnap  you  in  vio- 
lation of  the  criminal  statutes  of  the  State,  detain  you  in  confine- 
ment for  months,  in  a  bastile,  beyond  the  jurisdiction  of  the  courts. 
The  excuse  pleaded  has  no  connection  with  the  pretended  offence 
charged,  and  is  a  departure  from  it.  It  is-  an  attempt  to  offset 
their  own  crimes,  as  a  justification.  There  is  no  material  fact,  the 
plaintiff  could  join  issue  on;  we  charge  the  commission  of  the 
wrongs,  and  they  admit  them,  but  say  the  president  ordered  it, 
because  the  plaintiff  "endeavored  to  dissuade  enlistments."  Then 
it  is  a  naked  question  of  power,  on  the  part  of  the  president  under 
whose  order  they  justify,  on  which  we  can  make  an  issue  of  law,  as 
we  have  done  by  our  demurrers,  and  deny  that  power,  or  we  could 
make  an  issue  of  fact,  by  admitting  his  power  and  excuse  under  it> 
and  traverse  the  fact,  whether  there  was  such  an  order  or  not. 
By  the  adroit  manner  in  which  the  pleas  are  drawn,  they  present 
the  malignity  that  induced  the  outrage,  without  any  material  fact 
on  which  the  plaintiff  could  take  issue;  the  pleas  as  presented, 
show  they  are  intended  and  pleaded,  for  an  unworthy  object,  to 
pander  to  popular  prejudice,  that  they  may  escape  the  consequen- 
ces of  their  illegal  acts,  without  a  legal  excuse;  but  this  artful 
dodge  is  of  no  further  advantage  to  them.  We  are  in  a  tribu- 
nal, where  the  demagogue,  the  politician,  and  the  mock  patriot 
are  equally  powerless. 

So  far,  we  have  simply  examined  the  legal  defence,  attempted  to 
be  presented,  in  the  pl«as,  rather  choosing  to  force  the  defendants 
into  the  position,  to  make  a  direct  issue,  if  they  should  desire,  of 
the  motives  and  conduct  of  the  plaintiff,  so  far  as  he  is  concerned, 
asking  scrutiny,  and  holding  ourselves  ready,  as  we  erea  have  been 
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to  vindicate  and  defend  every  act  of  our  life.     We  defy  their  ma- 
lignity, as  we  have  their  outrages. 

I  would  have  been  glad,  if  consistent  with  duty,  to  have  escaped 
comment  on  the  action  of  the  circuit  judge  in  the  cause,  but  it 
would  have  been  presenting  the  "play  of  Hamlet,  with  the  Prince 
of  Denmark  left  out."  As  I  have  too  much  respect  for  the  learn- 
ing and  ability  of  the  court  who  decided  the  demurrers,  to  sup- 
pose for  a  moment  that  it  was  admitted,  thinking  it  was  a  legal 
defence,  but  passion  must  have  got  possession  of  judgment,  and 
acting  under  "an  insane  impulse,"  that  to  insist  on  constitutional 
guarantees  was  treason  to  the  government,  the  pleas  were  sus- 
tained, with  perhaps  the  additional  fact  that  it  was  in  his  court, 
and  under  his  eye,  the  original  ari*est  was  made ;  and  by  his  order 
the  plaintiff  was  forced  to  conclude  a  murder  trial,  at  a  night  ses- 
sion, no  doubt  to  expedite  the  officers  in  the  execution  of  the  ille- 
gal order.  If  so,  the  facts  would  tend  to  satisfy  a  jury  the  court 
was  a  party  to  the  conspiracy,  and  may  account  for  the  fact  that, 
"A  fellow  feeling  makes  us  wondrous  kind." 

I  have  but  little  more  to  add.  "What  I  have  said  I  have  tried  to 
say  in  as  respectful  a  manner  as  the  subject  would  admit  of  We 
all  know,  and  the  country  knows,  such  a  defence  could  not  be 
made,  as  a  legal  defence,  at  any  other  period  in  the  past  history  of 
our  country.  And  if  it  can  be  maintained  now,  it  can  only  be  as  a 
sacrifice  to  political  power,  that  rules  in  high  places.  If  such  is 
to  be  the  determination,  they  have  selected  one  of  the  proper  vic- 
tims, one  who  will  not  shrink  from  the  blow.  "Whatever  may  be 
the  result,  there  shall  be  no  matter  of  reproach  to  me  or  mine. 
To  you  then,  as  the  final  arbiters,  who  hold  all  that  is  sacred  in 
life  in  your  keeping,  by  a  due  administration  of  the  law,  we  sub- 
mit this  cause,  with  full  confidence  that  constitutional  liberty  has 
a  safe  repository  in  your  hands. 

M.  Y.  JOHNSON, 

Pro.  se. 


PLAINTIFFS'  EEPLY  TO  DEFENDANTS'  AEGUMBNT. 

May  it  Please  Your  Honors  : 

In  replying  to  the  arguments  of  the  defendants,  as  they  have 
thought  proper  to  make  but  one  argument  in  both  cases,  we  shall 
adopt  tho  Bame  method. 
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The  first  question  discussed  by  the  defendants  is  as  to  disposing 
of  the  defendants,  in  the  court  below,  who  pleaded  not  guilty  only. 
It  was  no  doubt  the  duty  of  the  court  to  dispose  of  the  demurrer 
to  the  special  pleas  first,  so  that  if  necessary,  a  jury  might  be  em- 
panneled  to  try  the  issue  of  fact,  but  if,  in  disposing  of  the  special 
pleas,  it  disposes  of  the  whole  cause  of  action,  then  the  judgment 
should  have  been  for  all  the  defendants.  "When  the  demurrers 
were  overruled,  and  the  plaintiffs  elected  to  stand  by  them,  what 
remained  to  be  tried  ?  The  pleas  go  to  the  whole  cause  of  action. 
It  is  charged  as  a  joint  trespass — as  one  and  the  same  act,  partici- 
pated in  by  all  the  defendants.  If  the  officers  were  justified  under 
the  pleas  in  what  they  did,  then  the  other  defendants,  who  are 
charged  with  acting  jointly  in  concert  with  them,  are  equally  jus- 
tified and  that  sweeps  away  all  cause  of  action.  In  the  language 
of  this  court,  in  the  case  of  Ward  vs.  Stout,  32  111.  Eept.  410,  where 
"the  defendants'  pleas  goes  to  bar  the  action,  if  the  plaintiff  demurs, 
and  it  is  sustained  in  favor  of  the  plea,  judgment  of  Nil  Capiat 
shall  be  entered,  notwithstanding  there  shall  be  issues  of  fact,  for 
it  appears  on  the  whole  pleadings,  the  plaintiff  had  no  cause  of 
action.  One  party  cannot  have  a  judgment  on  the  law,  and  the 
other  on  the  facts,"  What  was  left  to  try  ?  The  jury  could  not 
assess  damages  against  the  defendants,  who  had  pleaded  not  guilty 
when  the  record  showed  it  was  a  joint  trespass,  and  the  cause  of 
action  gone.  What  damages  could  be  recovered  against  the  defend- 
ants, even  on  a  default,  could  not  be  anything  more  than  nominal 
And  then,  if  afterwards,  this  court  should  hold  the  defence  illegal 
the  plaintiffs  have  already  recovered  their  damages,  and  the  de- 
fendants could  plead  that  recovery  in  bar.  But  can  it  be  said  the 
plaintiffs  could  recover  their  damages  before  a  court  and  jury, 
when  the  record  shows  it  was  a  joint  trespass,  and  that  part  of  the 
defendants  were  justified  under  the  special  pleas,  for  the  commis- 
sion of  the  identical  acts  for  which  the  others  were  on  trial. 

We  agree  with  the  defendants'  counsel  that  there  can  be  no  ques- 
tion as  to  the  necessity  of  disposing  of  the  case  of  those  defend- 
ants, who  had  pleaded  not  guilty  only.  But  when  the  issue  of 
law  was  disposed  of,  that  went  to  the  whole  cause  of  action — that 
disposed  of  the  whole  case,  and  the  judgment  should  have  been  for 
all  the  defendants.  Suppose  the  defendants  who  pleaded  not 
guilty,  had  failed  to  plead,  and  we  had  entered  a  default  against 
them,  the  other  defendants  having  pleaded  a  justification 
that  went  to  the  whole  cause  of  action,  could  we  obtain  more  than 
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nominal  damages,  then  if  the  defence  were  held  illegal  by  this  court, 
could  the  plaintiff  go  on  and  assess  his  damages  against  those  jus- 
tifying under  the  pleas  set  aside  ?  If  so,  we  would  have  the  strange 
anomaly  of  two  judgments,  for  different  amounts,  against  joint 
defendants  in  the  same  case;  or  if  they  were  made  parties  to  the 
judgment  already  recovered,  the  court  by  separating  the  defence, 
have  deprived  the  plaintiffs  of  their  damages.  It  is  for  that  reason 
the  plaintiffs,  when  the  court  empanneled  a  jury,  refused  to  appear 
and  offer  evidence  against  the  defendants,  pleading  not  guilty. 
Their  case  had  been  disposed  of  when  the  whole  cause  of  action 
was  justified  under  the  special  pleas.  The  distinction  is  clear,  as 
laid  down  in  Tidds'  Practice,  on  page  895  as  cited  by  defendants. 
"In  actions  of  tort,  as  trespass,  &c.,  where  the  wrong  is  joint  and 
several,  where  the  plea  of  one  defendant  is  such  as  shows  the 
plaintiff  could  have  no  cause  of  action  against  any  of  the  defend- 
ants, it  shall  operate  to  the  benefit  of  all  the  defendants,  and  the 
plaintiff  cannot  have  judgment  or  damages  against  those  who  let 
judgment  go  by  default — but  when  the  plea  merely  operates  in 
discharge  of  the  party  pleading~it,  then  it  shall  not  operate  to  the 
benefit  of  the  other  defendants."  The  special  pleas,  if  they  are 
good,  show  that  the  plaintiffs  could  have  no  cause  of  action  against 
any  of  the  defendants  and  do  not  merely  operate  in  discharge  of 
the  parties  pleading  them,  but  they  operate  as  a  bar  to  the  plain- 
tiffs' right  to  recover.  They  are  pleaded  as  a  justification  and  not 
as  a  discharge.  A  discharge  admits  the  plaintiffs'  right  to  recover, 
but  sets  up  a  release  of  damages,  a  setting  free  of  the  consequences 
of  the  illegal  act  complained  of — while  a  justification  admits  the 
act,  but  insists  it  was  legal  and  they  were  authorized  to  do  it. 

But  it  is  insisted  the  special  pleas  do  not  show  the  plaintiffs  had 
no  cause  of  action  against  the  defendants  that  pleaded  not  guilty 
only,  for  detaining  the  plaintiffs  in  the  forts,  &c.,  but  non  constat 
they  were  guilty.  If  the  special  pleas,  so  far  as  the  illegal  arrest 
and  transportation  are  concerned,  are  a  bar  and  the  defendants  are 
only  guilty  as  to  the  detention,  then  is  the  court  to  instruct  the 
jury  to  assess  damages  for^the  detention,  on  a  joint  trespass,  a 
part  of  which  is  justified;  and  if  the  plaintiff  should  recover 
them,  and  this  court  should  set  aside  the  special  pleas,  in  Avhat 
position  does  the  court  place  the  plaintiffs.  The  damages  are  as- 
sessed on  part  of  the  case.  How  is  the  court  to  correct  the  measure 
of  damages,  a  part  of  which  have  been  recovered,  or  is  the  case  to 
be  tried  by  halves  and  the  plaintiffs  to  recover  two  judgments  in 
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one  case,  otherwise  their  rights    are    defeated    by   the  court. 

Justice  Bayley  in  13  East  Eeports  in  Burdell  vs.  Coleman  page 
49  in  a  similar,  case,  where  three  parties  were  sued,  Jn  separate 
suits,  for  different  parts  of  the  same  trespass,  one  justified  under  a 
warrant,  issued  under  the  order  of  the  speaker  of  the  House  of 
Commons,  refused  to  try  the  cases  of  the  other  defendants  (although 
different  suits)  until  the  questions  of  law  were  settled,  for  the  rea- 
son that  the  jury  could  only  assess  the  excess  of  damages  not  jus- 
tified, and  if  the  court  should  hold  the  justification  illegal  the 
plaintiffs'  rights  would  be  prejudiced.  Can  there  be  a  doubt  then, 
where  the  plea  as  to  part  of  the  defendants  in  the  same  suit  sweeps 
away  the  whole  cause  of  action  that  the  judgment  on  demurrer 
should  have  been  for  all  the  defendants. 

But  the  important  question,  and  the  only  other  question  pre- 
sented by  defendants  in  their  argument  is  whether  the  matters 
set  forth  in  the  special  pleas  were  sufficient  to  authorize  the  presi- 
dent's order,  directing  the  arrest  and  imprisonment. 

The  first  objection  to  the  pleas  is  that  the  president's  order  is 
not  set  out.  If  he  had  the  authority  as  claimed,  was  his  order  to 
arrest  and  imprison  to  be  without  a  complaint  or  warrant,  or  any 
lawful  authority  charging  an  offence  ?  Did  it  authorize  the  trans- 
portation of  the  plaintiffs  to  a  bastile  in  the  State  of  New  York, 
in  violation  of  the  organic  laws  of  the  State  and  Federal  constitu- 
tion, and  the  commission  of  a  crime  under  the  statutes  of  the 
State  of  Illinois  ?  These  are  special  objections,  pointed  out  by  the 
demurrer,  to  the  sufficiency  of  the  pleas.  If  they  pleaded  an  au- 
thority, it  must  be  set  out,  that  the  court  could  see  they  did  not 
exceed  it.  If  the  order  of  the  president  was  set  out,  it  might  ap- 
pear he  ordered  the  ai'rest  to  be  made  only  on  proper  complaint 
and  warrant  charging  an  offence,  and  the  confinement  to  be  in  the 
county  jail  until  the  plaintiffs  were  discharged,  by  due  process  of 
law.  If  the  defendants  had  been  as  particular  in  setting  out  ma- 
terial matters  as  they  were  in  setting  out  matters  the  court  was 
bound  to  take  judicial  notice  of,  we  could  then  have  seen  whether 
they  violated  the  law  under  orders  or  not. 

But  the  defendants  in  their  argument  abandon  the  whole  theory 
of  the  pleas,  and  change  the  entire  grounds  of  defence  and  insist 
now  that  the  president  might  treat  the  plaintiffs  as  public  ene- 
mies, IV  THEY  WERE  SUCH ;  and  to  escape  the  consequences  and 
confer  the  power  to  make  the  order  to  arrest  and  imprison,  they 
insist  the  plaintiffs  were  "beligerents,"  and  that  he  had  the  power 
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to  make  the  order  to  have  them  arrested  as  "beligerents,"  and  to 
give  force  to  this  view  they  say  "the  plaintiffs  M'ei*e  not  arrested 
for  any  offence  against  the  municipal  laws  of  the  land,  but  as  be- 
ligerants."  In  this  they  seem  to  be  equally  unfortunate.  Before 
they  can  assume  that  the  plaintiffs  were  beligerents  so  as  to  au- 
thorize the  power  claimed  for  the  president,  they  must  spread  out 
the  necessary  facts  in  the  pleas. 

In  the  cases  cited  by  the  defendants  in  2d  Black  Sup.  Court  Eep. 
page  636,  the  court  further  says  : 

"A  civil  war  exists,  and  may  be  prosecuted  on  the  same  footing, 
as  if  those  opposing  the  government  were  foreign  invaders,  when- 
ever the  regular  course  of  justice  is  interrupted  by  revolt,  rebel- 
lion or  insurrection,  so  that  the  courts  cannot  be  kept  open. 

"All  persons  residing  within  the  territory  occupied  by  the 
HOSTILE  PARTY  IN  THE  CONTEST  are  liable  to  be  treated  as  enemies, 
though  not  foreigners." 

Then  to  make  the  plaintiffs  beligerents,  or  to  confer  on  the  pres- 
ident the  right  to  treat  them  as  such,  war  must  exist,  so  the  courts 
of  justice  are  interrupted,  and  they  must  be  residents  of  the  terri- 
tory occupied  by  the  hostile  pai'ty  to  the  contest ;  and  this  must 
be  shown  in  the  plea.  The  court  is  bound  to  know  judicially  that 
war  DID  NOT  EXIST  in  Jo  Daviess  county  in  July  and  August  1862, 
and  that  the  courts  were  open  and  uninterrupted  for  the  punish- 
ment of  crime.  The  record  shows  that  the  plaintiffs,  at  the  time 
of  the  arrest  and  imprisonment,  were  residents  and  citizens  (not 
soldiers)  of  a  peaceful  State  and  does  not  show  that  they  were  in 
the  military  or  naval  service. 

It  is  therefore  difficult  to  see  how  they  could  be  belligerents,  if 
war  did  not  exist  in  Illinois,  and  the  courts  were  open  for  the  pun- 
ishment of  crime.  It  is  not  enough  to  charge,  they  contemplated, 
or  had  committed  any  offence  for  the  defendants  say :  "the  plain- 
tiffs were  not  arrested,  for  any  offence  against  the  laws  of  the 
land."  It  is  unnecessary  to  discuss  with  the  defendants'  counsel 
who  are  belligerents  or  how  they  may  be  treated  under  the  laws 
and  usages  of  war,  for  the  supreme  court  of  the  United  States 
have  said  in  the  ex  parte  Milligan  case.  It  can  serve  no  useful 
purpose  to  enquire  what  these  laws  and  usages  are,  whence  they 
originate,  where  found  or  upon  what  they  rest.     They  can  never 

BE  applied  to  a  CITIZEN    OP  A  StATE  THAT    WAS   NOT  IN  EeBELLION, 

where  the  courts  are  open  and  unobstructed,  and  the  courts  have 
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judicial  knowledge  that  the  Federal  authority  was  unopposed  and 
the  courts  open. 

"The  constitution  of  the  United  States  is  a  law  for  rulers  and 
people  equally  in  war  and  in  peace,  and  covers  with  the  shield 
of  its  protection  all  classes  of  men  at  all  times  and  under  all  circum- 
stances. No  doctrine  inrolving  more  pernicious  consequences 
was  ever  invented  by  the  wit  of  man  than  that  any  of  its  provi- 
sions can  be  suspended  during  any  of  the  great  exigencies  of  gov- 
ernment; such  a  doctrine  leads  directly  to  anarchy  or  despotism. 
But  the  theory  of  necessity  upon  which  this  is  based  is  false,  for  the 
government  within  the  constitution  has  the  powers  granted  to  it 
which  are  necessary  to  preserve  its  existence.  It  has  been  happily 
proved  by  the  result  of  the  great  effort  to  throw  off  its  just  author- 
ity. Have  any  of  the  rights  guaranteed  by  the  constitution  been 
violated  in  the  case  of  Milligan,  and  if  so,  what  are  they?  Every 
trial  involves  the  exercise  of  judicial  power — and  from  what  source 
did  the  military  commission  that  tried  him  derive  their  authority? 
Certainly  no  part  of  the  judicial  power  of  the  country  was  confer- 
red on  them,  because  the  constitution  expressly  vests  it,  in  one 
Supreme  Court  and  such  inferior  courts  as  congress  may  fromtime 
to  time  ordain  and  establish,  and  it  is  not  pretended  that  the  com- 
mission was  a  court  ordained  and  established  by  congress.  They 
cannot  justify  it  on  the  mandate  of  the  president,  because  he  is 
controlled  by  law  and  has  his  appropriate  sphere  of  duty  which  is 
to  execute — not  to  make  the  laws;  and  there  is  no  unwritten  crim- 
inal code  to  which  resort  can  be  had  as  a  source  of  jurisdiction. 
But,  it  is  said  that  the  jurisdiction  is  complete  under  the  laws  and 
usages  of  war.  It  can  serve  no  useful  purpose  to  inquire  what  these 
laws  and  usages  are,  whence  they  originate,  where  found,  and 
upon  what  they  rest.  They  can  never  be  applied  to  citizens  in 
States  which  had  upheld  the  authority  op  the  government 
and  where  the  courts  are  open,  and  their  process  unobstruc- 
TED— ^this  court  has  judicial  knowledge  that  in  Indiana  the  federal 
authority  was  always  unopposed  and  its  courts  always  open  to 
criminal  accusations  and  redress  of  grievances;  and  no  usages  of 
war  could  sanction  a  military  trial  there  for  any  offence  whatever 
of  a  citizen  in  private  life,  in  no  wise  connected  with  the  military 
service."  "We  enquire  in  the  language  of  that  opinion,  have  any 
of  the  rights  of  the  plaintiffs  been  violated?  Where  does  the  presi- 
dent get  the  power,  to  make  an  order  to  invade  a  peaceful  commu- 
nity, ao4  witljout  any  of  the  forms  of  law,  or  charge  of  an  offence, 
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arrest  and  transport  out  of  the  state,  two  of  her  citizens  and  con- 
fine them  for  months  in  a  Bastile,  and  when  his  instruments  are 
sued,  from  whence  do  they  get  their  authority  to  say  that  it  was 
the  duty  of  the  president  to  make  the  order,  if  the  circumstances 
required  it,  and  he  was  the  judge  of  that  fact?  It  is  answered 
that  necessity,  the  plea  of  tyrants,  is  the  authority.  The  supreme 
court  in  the  opinion,above  quoted,  answers  them  when  they  further 
say: 

"But  it  is  insisted  that  the  safety  of  the  country,  in  time  of  war 
demands  that  this  broad  claim  for  martial  law  shall  be  sustained. 
If  it  were  true,  it  could  be  well  said  that  a  country,  preserved  at  a 
sacrifice  of  all  the  cardinal  principles  of  liberty,  is  not  worth  the 
cost  of  preservation.  Happily  it  is  not  so.  It  will  be  borne  in 
mind  that  this  is  not  a  question  of  the  power  to  proclaim  martial 
law  when  war  exists  in  a  community  and  the  courts  and  civil  au- 
thorities are  overthrown.  Nor  is  it  a  question  what  rule  a  mili- 
tary commander,  at  the  head  of  his  army,  can  impose  on  States  in 
rebellion  to  cripple  their  resources   and   quell  the   insurrection. 

The  jurisdiction  claimed  is  much  more   extensive." 

There  never  was  a  doctrine  so  fraught  with  mischief  Under 
this  power  claimed,  the  president  could  order  the  arrest  and  trans- 
portation of  your  honors,  and  exchange  you  to  a  belligerent  power, 
or  confine  you  at  his  pleasure  in  a  bastile — do  any  act  he  might 
think  proper,  and  render  the  excuse  here  presented;  "he  was  the 
judge  of  the  necessity,"  and  you  cannot  even  plead  the  rights  of  a 
belligerent.    Again  say  the  Supreme  Court: 

"But  it  is  insisted  that  Milligan  was  a  prisoner  of  war,  and  there- 
fore excluded  from  the  privileges  of  the  statue.  It  is  not  easy  to 
see  how  he  can  be  treated  as  a  prisoner  of  war  when  he  had  lived 
in  Indiana  for  the  past  twenty  years,  was  arrested  there,  and  had 
not  been,  during  the  late  troubles,  a  resident  of  any  of  the  States 
in  rebellion.  If  in  Indiana  he  conspired  with  bad  men  to  assist  the 
enemy,  he  is  punishable  for  it  in  the  courts  of  Indiana,  but  when 
tried  for  the  offence  he  cannot  plead  the  rights  of  war,  for  he  was 
not  engaged  in  legal  acts  of  hostility  against  the  government  and  on- 
ly such  persons,  when  captured,  are  prisoners  of  war.  If  he  cannot 
enjoy  the  immunities  attached  to  the  character  of  a  prisoner  of 
war,  how  can  he  be  subject  to  their  pains  and  penalties  ?" 

In  conclusion  we  must  be  permitted  to  remark,  the  plaintiff's 
"came  to  grief "  by  the  unwarrantable  usurpation  of  the  Execu- 
tive^^hat  repentamco  on  the  part  of  the  defondants  for  the  viola- 
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tion  of  law,  and   restitution   for  the  injury  they  have  committed, 
would  be  more  appropriate  than  such   a  defence. 


EEPLY  TO  THE  SUPPLEMENTAL  BEIEF  OF  THE 
DEFENDANTS. 

In  reply  to  the  supplemental  brief  filed  bythe  defendants'  coun- 
sel, we  are  disposed  to  treat  it  as  seriouslj'-  made,  with  a  view  of 
getting  an  expression  of  this  court,  and  possibly,  as  a  means  of 
getting  the  case  legitimately  before  the  Federal  court.  Whatever 
the  object  may  be,  the  high  character  of  the  counsel  filing  it,  en- 
titles it  to  a  respectful  reply,  that  the  merit  of  the  brief  would  not. 

What  is  the  proposition  asserted  in  the  brief,  by  pleading  the 
acts  of  congress?  That  a  trespass  committed  in  August,  1862,  by 
any  person  under  the  order  of  the  president,  secretary  of  war,  or 
any  military  officer,  the  acts  shall  be  a  defence  to  any  suit  or  ac- 
tion, for  any  act  so  done.  These  subsequent  acts  attempt  to  reach 
back  and  justify  an  act  already  committed,  by  making  the  order 
of  the  president,  secretary  of  war,  or  any  military  officer,  a  de- 
fence. The  passage  of  the  acts  above  alluded  to,  is  an  admission 
on  the  part  of  that  grave  assemblage,  that  the  acts  attempted  to 
be  relieved  from,  was  a  violation  of  law,  and  that  it  was  necessary 
to  give  the  semblance  of  law,  to  that  which  before  was  without  it. 

The  acts  pleaded  admit  the  liability,  otherwise  it  would  not  be 
necessary  to  relieve  from  the  consequences,  by  passing  the  acts.  If 
the  defendants  were  guilt}^,  the  plaintiffs'  rights  accrued  on  the 
28th  of  August,  1862,  and  remained  secured  to  him,  until  the  pas- 
sage of  the  acts  on  the  3d  of  March,  1863,  and  the  11th  of  May, 
1866.  These  laws  undertake  to  reach  back  and  Release  a  cause  of 
action,  existing  at  their  passage  and  are  retrospective,  and  as  such 
held  by  all  courts  to  be  null  and  void.  They  are  not  only  void,  as 
against  sound  policy  and  common  right,  but  are  in  palpable  viola- 
tion of  the  constitution. 

The  4th  article  of  the  amendments  to  the  constitution,  declares  : 
"The  right  of  the  people  to  be  secure  against  unreasonable  search 
and  seizure,  &c."  These  acts  in  violation  of  that  article,  says  the 
order  of  the  president,  or  his  subordinates,  is  an  excuse.  That, 
"No  warrant  shall  issue  but  on  probable  cause,  supported  by  oath, 
&c."  These  acts  say,  no  oath,  warrant,  or  probable  cause,  charg- 
ing an  offence,  is  necessary,  but  the  order  of  the  president,  secre- 
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tary  of  war,  or  military  officer,  shall  be  a  justification  for  any  out- 
rage they  may  have  committed.  "That  no  person  shall  be  held  to 
answer,  &c.,  or  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  These  acts  say  he  may  be  held  and  imprisoned, 
without  oath,  warrant,  the  charge  of  an  offence,  or  any  of  the  forms 
of  law ;  and  the  bare  verbal  order  of  the  president,  may  be 
pleaded  as  a  defence. 

This  doctrine  is  as  monstrous,  under  our  form  of  government,  as 
was  that  of  their  prototypes  in  France,  when  they  decreed,  that 
men  on  trial  for  their  lives  should  not  be  heard  in  their  defence, 
and  commanding  that  the  judges  should  condemn  to  death,  for 
political  oifences. 

"No  person  shall  be  liable  to  be  transported  out  of  the  State  for 
any  offence  committed  in  the  same."  These  acts  say  he  may  not 
only  be  transported  out  of  the  State,  but  he  may  be  held  and  im- 
prisoned at  the  WILL  OP  the  executive.  They  attempt  to  make 
lawful  that  which  the  Federal  and  State  constitutions  declare  is 
unlawful,  and  with  an  insane  madness,  they  seek  to  protect  them- 
selves by  sweeping  down,  at  one  fell  swoop.  Magna  Charta,  the 
Bill  of  Eights,  the  State  and  Federal  Constitutions,  so  far  at  least, 
as  personal  liberty  is  concerned.  Well  may  it  be  said  that  every- 
thing else  is  protected  under  our  laws  save  personal  liberty,  and 
that  is  left  to  the  caprice  and  passion  of  an  unbridled  arbitrary 
power. 

The  constitution,  having  excluded  the  power  claimed  for  the 
president,  congress  cannot  by  its  acts,  give  him  the  power,  much 
less  to  legalize  a  trespass  when  committed.  It  can  confer  no  pow- 
er on  the  president,  in  violation  of  that  instrument.  If  he  was 
prohibited  from  exercising  the  power  an  act  of  congress  could  not 
confer  it ;  such  a  monstrous  doctrine,  six  years  ago,  would  have 
been  laughed  to  scorn,  and  a  man  who  would  have  asserted  it 
would  have  been  reprobated  as  a  public  slanderer;  such  a  seer 
would  have  been  regarded  as  insane. 

Can  anything  more  frightfully  impress  the  public  mind,  than 
such  an  attempt,  under  the  legal  forms  of  law,  to  sow  this  moral 
poison ;  that  is  to  lay  atthe  feet  of  arbitrary  power,  all  personal 
security  and  public  liberty  ;  atrocious  as  were  the  acts  complained 
of,  they  fall  far  short  of  the  infamy  attempted,  when  we  undertake 
to  legalize  a  crime  and  make  it  a  shield  to  protect  the  guilty. 

The  acts  do  not  pretend  to  be  prospective,  but  are  solely  retro- 
active, as  tbey  are  not  to  embrace  a,uy;  acts  after  the  passage  of 


85 

the  law.  It  stands  a  naked  retrospective  law,  intended  to  operate 
alone  on  rights  secured  to  the  plaintiffs  before  its  passage.  Con- 
gress may  have  the  right  to  assume  the  illegal  acts  of  the  presi- 
dent, and  those  acting  under  his  orders,  so  far  as  to  indemnify  and 
pay  the  damages  resulting  to  individuals.  That  is  a  very  different 
power  from  destroying  a  right  already  secured  under  the  law. 

The  extreme  danger  of  allowing  legislative  bodies,  under  any 
pretext  whatever,  to  interfere  with  the  administration  of  justice, 
has  proved  most  injurious  in  all  ages;  so  much  so,  that  the  British 
parliament,  which  is  supreme,  has  not  dared  the  experiment  for 
more  than  six  hundred  years,  while  an  American  congress,  with 
limited  powers,  and  hedged  in  by  a  written  constitution,  has  ven- 
tured on  dangerous  grounds,  during  high  party  excitement.  Noth- 
ing but  a  love  of  country,  and  a  wish  to  preserve  intact  the  gov- 
ernment as  our  fathers  made  it,  could  have  reconciled  men  to  the 
violence  then  done.  The  progress  of  the  war  blinded  many  per- 
sons to  the  atrocities  daily  committed,  and  the  perpetrators  had 
the  skill  to  make  it  appear  for  the  public  good  ;  the  dangers  to  the 
country  or  the  safety  of  the  people  demanded  these  usurpations. 
We  have  passed,  I  hope,  beyond  that  point.  There  was  a  time  in 
this  country  when  the  law  could  not  be  administered  by  the  courts. 
Now  we  may  look  back  and  see  the  dangers  we  escaped,  and  with- 
out the  fear  of  violence,  declare  in  favor  of  personal  liberty. 

The  despotism  that  existed  during  the  reign  of  arbitrary  ar- 
rests, broke  down  every  barrier  to  personal  security  in  the  North. 
The  attempt  now  is  more  dangerous,  for  it  seeks  not  only 
to  relieve  from  the  consequences  of  crime,  but  in  so  doing,  ab- 
solutely legalizes  the  usurpations  ^and  violations  of  the  constitu- 
tions. To  admit  the  one,  we  must  legalize  the  other ;  and  that  too, 
when  the  record  admits  there  was  no  pretence  on  the  part  of  the 
defendants,  that  the  plaintiffs  had  ever  violated  any  law,  either 
State  or  Federal,  "but  were  held  as  belligerents,  to  be  exchanged 
as  prisoners  of  war,"  even  giving  the  acts  their  broadest 
scope.  Admit,  if  you  please,  the  president  as  commander-in-chief, 
or  his  subordinates,  under  the  war  power  claimed,  had  the 
power  to  arrest  individuals  as  belligerents,  and  hold  them  as 
prisoners  of  war,  the  power  did  not  extend  beyond  those  actually 
charged  as  such,  it  did  not  apply  to  every  citizen;  to  make  it  apply 
to  any  arrest  made,  the  foundation  must  be  laid  in  the  record, 
showing  such  a  state  of  facts,  if  true,  as  would  make  them  bellig- 
erents and  prisoners  of  war.    If  citizens,  and  owing  allegiance  to 
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the  government  their  acts  would  be  treason;  while  as  belligerents, 
they  would  be  prisoners  of  war.  Then  to  assume  the  grounds,  the 
plaintiffs  were  belligerents,  to  bring  it  under  the  war  power 
claimed,  they  must  lay  the  foundation  by  averring  the  facts  neces- 
sary. 

But  where  do  they  get  this  power  that  overrides  the  constitu- 
tion ?  Under  our  theory  of  government,  the  military  is  in  subor- 
dination to  civil  authority.  The  constitution  is  declared  to  be  su- 
preme authority,  over  congress,  the  president,  and  the  military 
power.  Congress,  the  president,  and  his  subordinates,  all  take  an 
oath  of  fidelity  to  the  constitution.  If  it  is  supreme,  and  secures 
personal  liberty,  where  does  the  president  get  his  authority,  to 
order  the  arrest,  without  any  of  the  forms  of  law,  or  the  chai'ge  of 
an  offence?  In  what  provision  of  the  constitution,  does  congress 
get  the  power  to  legalize  his  acts,  in  violation  of  that  instrument. 
Congress  is  as  much  bound  by  the  obligations  imposed  by  the  con- 
stitution, as  the  president;  and  the  acts  of  either,  out  of  the  scope 
of  the  auth  ority  conferred,  are  of  no  legal  force. 

But  it  is  insisted,  congress  is  not  inhibited  from  passing  retro- 
spective laws,  where  they  are  not  of  an  expost  facto  nature. 
Congress  may  pass  laws,  like  those  cited  by  defendants  counsel, 
that  may  be  in  their  nature  retroactive,  where  it  is  to  secure  or 
protect  aright,  by  making  good  a  defective  acknowledgement, 
they  simply,  by  legislation  carry  out  the  objects  and  purposes  of 
the  parties  in  making  the  deed,  it  is  in  aid  of  a  right  secured.  Take 
the  converse  of  the  proposition.  If  the  deed  had  a  legal  and  pro- 
per acknowledgement  on  it,  could  congress  pass  a  law,  declaring  it 
invalid,  so  as  to  defeat  the  title?  That  is  the  difference  between 
the  laws  cited,  and  the  acts  in  controversy;  one  secures  and  makes 
available  a  right,  by  carrying  out  the  intention  of  the  parties, 
while  the  other  destroys  a  right,  to  have  the  damages,  that  was 
perfect  without  legislation. 

These  acts  undertake  to  do  two  things,  to  make  that  legal,  that 
was  illegal,  when  done,  and  to  release  a  right  secured  to  the  plain- 
tiff before  the  passage  of  the  acts.  There  are  two  reasons,  among 
others,  why  it  cannot  be  done — even  if  the  grievances  complained 
of,  had  been  committed  after  their  passage,  and  were  not  retroac- 
tive. Because  congress  had  no  power  to  confer  on  the  president, 
or  any  subordinate,  the  right  to  violate  the  constitution,  in  order- 
ing an  arrest,  without  any  of  the  forms  of  law,  and  transporting 
out  of  the  state.    The  act  when  passed,  was  void,  and  conferred 
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no  authority,  and  with  or  without  the  acts,  the  president  had  no 
lawful  right  to  make  the  order,  more  than  any  other  private  citi- 
zen, and  he,  and  those  acting  under  him,  are  liable  for  their  illegal 
acts. 

We  know  there  was  a  disposition  in  some  courts,  to  regard  the  ex- 
ecutive as  the  government,  and  that  he  was  not  bound,  by  any  con- 
stitutional provisions;  hence,  if  the  president's  order  was  interposed, 
it  was  regarded  as  an  authority  above  all  law;  that  personal  secur- 
ity, liberty,  and  life  itself,  were  held  at  his  will.  But  the  bloody 
experience  of  our  military  commission,  in  convicting  and  execu- 
ting innocent  persons,  with  the  crowded  Bastiles,  to  satisfy  per- 
sonal malignity,  have  taught  both  people  and  rulers,  that  it  is  not 
safe,  to  allow  unlimited  power,  to  usurp  the  rights  and  liberties  of 
a  people,  who  have  the  guarantees  of  a  written  constitution. 

M.  Y.  JOHNSON. 

Pro.  Se. 


OPINION  OP  THE  SUPEEME  COUET  OP  THE  STATE  OF 

ILLINOIS. 


MADISON  Y.  JOHNSON  VS.  J.  R.  JONES  ET  AL. 


A  SYNOPSIS  OF  THE  DECISION  OF  THE  COUET. 

It  has  limited  the  powers  of  the  Executive  within  legal  bounds. 

As  president  he  has  no  power  to  order  the  arrest  and  transportation 
of  any  one,  and  confine  them  in  a  military  bastile. 

As  commander-in-chief  he  has  no  more  power  than  a  general  at  the 
head  of  an  army,  and  that  is  confined  withiu  the  lines  of  the  army. 

That  neither  the  president,  as  commander-in.  chief,  or  congress,  or 
both  together,  have  any  power  to  suspend  the  writ  of  habeas  corpus, 
or  declare  martial  law  in  a  district  or  state  not  in  rebellion. 

That  the  military  power  can  have  no  control,  over  the  citizen,  out- 
side of  the  lines  of  the  army.    The  civil  courts  alone  have  jurisdiction. 

Where  the  courts  are  open  and  unobstructed,  in  a  state  or  district, 
martial  law  cannot  exist. 

Congress  can  pass  no  law  legalizing  the  orders  of  the  president  or 
releasing  the  damages  sustained  by  reason  of  an  arbitrary  arrest.  Suck 
acts  are  unconstitutional  and  void. 

An  arrest  and  transportation  of  a  person  by  order  of  the  president^ 
without  a  judicial  investigation,  is  a  usurpation  by  the  Executive,  of 
the  functions  of  the  other  departments,  and  destroys  the  whole  theory 
of  our  government,  so  far  as  relates  to  the  protection,  of  liberty  ox- 
property. 
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T»  call  a  citizen  of  a  state,  not  in  rebellion,  (he  remaining  in  the 
state)  a  "belligerent,"  is  a  contradiction  of  terms.  Tb  be  a  belliger- 
ent he  must  be  subject  to  a  hostile  power-  His  character  depends 
on  the  community  to  which  he  belongs. 

To  justify  the  arrest,  by  assuming  he  was  a  prisonerofwar  is  unten- 
able. If  he  cannot  enjoy  the  protection  of  a  prisoner  of  war  he  can- 
not be  arrested  and  made  to  bear  its  penalties. 

Military  law  applies  only  to  persons  in  the  military  service  of  the 
government,  but  martial  law  is  a  very  different  thing.  When  martial 
law  is  once  established,  it  applies  alike  to  citizens  and  soldiers.  It  is 
the  arbitrary  will  of  the  military  commander,  and  can  exist,  or  be  per- 
mitted to  prevail  only,  on  the  actual  theater  of  military  operations  in 
times  of  war,  as  an  unavoidable  necessity. 

If  the  president  could  rightfully  arrest,  and  confine  the  plaintiff, 
without  process  or  trial,  to  a  Fort  in  the  harbor  of  New  York,  he  could 
do  the  same  thing  to  any  other  person  in  the  state.  A  fearful  power 
to  be  entrusted  to  one  man,  in  a  government  claiming  to  be  free. 

As  no  charge  is  made,  no  judicial  investigation  had,  it  is  left  entire- 
ly to  the  caprice  of  the  government  to  determine  what  person  shall  be 
arrested.  Concede  the  power  and  every  man  in  the  state,  from  the 
governor  down,  holds  his  liberty  at  the  mercy  of  the  executive.  All 
state  governments  are  overthrown.  Such  a  power  cannot  be  entrusted 
to  any  government  and  freedom  be  preserved. 


M.  Y.  Johnson,  Esq.,  pro  se. 

Hon.  C.  Beckwith  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  court: 

This  was  an  action  of  trespass  brought  by  Madison  Y.  Johnson 
against  J.  Eussell  Jones,  Elihu  B.  Washburne,  John  C.  Hawkins, 
Oliver  P.  Hopkins  and  Bradner  Smith. 

The  declaration  alleges  that  on  the  28th  day  of  August,  1862,  in 
the  county  of  Jo  Daviess,  and  state  of  Illinois,  the  defendants,  with 
force  and  violence,  assaulted  and  arrested  the  plaintiff,  and  carried 
him  on  board  the  railway  cars;  that  they  transported  him  by  the  cars 
to  Chicago,  where  they  restrained  him  of  his  liberty  for  the  space 
of  two  days;  that  they  then  conveyed  him  by  force  to  the  city  pf 
New  York;  that  he  was  then  imprisoned  in  Fort  Lafayette  for  the 
space  of  two  months;  that  he  was  then  taken  to  Fort  Delaware,  in 
the  state  of  Delaware,  where  he  was  imprisoned  for  the  further 
space  of  three  months,  when  he  was  set  at  liberty  without  atrial 
or  examination,  or  any  offence  being  charged  against  him. 

All  the  defendants  pleaded  not  guilty. 

The  defendants  Jones,  Hawkins,  and  Hopkins,  also  filed  special 
pleas,  in  which  they  set  up  the  then  existence  of  the  rebellion,  and 
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aver  that  the  plaintiff  was  an  active  member  of  a  disloyal  secret  so- 
ciety known  as  the  "Knights  of  the  Golden  Circle";  that  this  so- 
ciety was  in  league  and  sympathy  with  the  rebels,  and  was  a  co- 
operating branch  of  the  rebellion  in  the  northern  states,  and  plot- 
ting with  the  rebels  for  the  overthrow  of  the  government;  and 
that  said  plaintiff  was  deeply  engaged  in  aiding  said  society  in 
their  treasonable  purposes,  and  was  in  fact  levying  war  against  the 
United  States.  The  pleas  further  aver  that  the  defendant  Jones 
was,  at  that  time.  United  States  marshal  for  the  northern  district 
of  Illinois,  and  that  said  defendants  Hawkins  and  Hopkins  were 
his  deputies;  that  as  such  marshal  he  was  ordered  by  the  president 
of  the  United  States  to  arrest  said  plaintiff  as  a  measure  proper 
for  the  suppression  of  the  rebellion,  and  convey  him  to  Fort  Lafay- 
ette, and  that  he  did  so  arrest  him,  and  convey  him  to  said  fort  in 
a  comfortable  manner,  and  there  delivered  him  to  the  custody  of 
the  officer  in  command  of  said  fort,  after  which  time  the  plaintiff 
was  not  in  the  custody  of  the  defendant. 

Another  plea  sets  up  the  issuance  of  the  presidents  proclamation 
of  July  4, 1862,  calling  for  300,000  volunteers,  and  avows  that  the 
plainti  ff  was  actively  engaged  in  discouraging  and  preventing  vol- 
unteeriDg. 

To  these  special  pleas  the  plaintiff  demurred.  The  demurrer 
was  overruled,  and  the  plaintiff  abiding  by  it,  the  court  rendered 
final  judgment  on  the  demurrer  in  favor  of  the  defendants  who 
pleaded  specially.  The  court  then,  on  motion  of  those  defendants 
who  had  only  pleaded  not  guilty,  and  agamst  the  objection  of  the 
plaintiff,  impaneled  a  jury  to  try  the  issue  made  by  that  plea,  and 
the  plaintiff  offering  no  evidence  a  verdict  and  judgment  were 
given  for  those  defendants.  The  plaintiff  has  brought  the  record 
to  this  court. 

Do  these  pleas  as  above  set  forth,  justify  the  alleged  trespass? 

That  the  president  of  the  United  States  has  the  rightful  power, 
in  time  of  peace,  to  cause  a  marshal  to  arrest  a  citizen  of  Illinois, 
without  process,  and  without  any  charge  of  crime  legally  preferred, 
and  convey  him  to  a  distant  state,  and  there  imprison  him  without 
judicial  writ  or  warrant  in  a  military  fortress,  is  a  proposition 
which  no  one  would  have  the  hardihood  to  assert.  That  such  power 
in  a  season  of  peace,  cannot  be  safely  intrusted  to  any  government, 
by  a  people  claiming  to  be  free,  is  a  political  truism  lying  beyond 
the  domain  of  argument. 

The  right  of  a  citizen  to  hia  personal  liberty,  except  when  re» 
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strained  of  it  upon  a  charge  of  crime^  and  for  the  purpose  of  judi- 
cial investigation,  or  under  the  command  of  the  law  pronounced 
through  a  judicial  tribunal,  is  one  of  those  elementary  facts  which 
lie  at  the  foundation  of  our  political  structure. 

The  cardinal  object  of  our  constitution,  as  it  is  the  end  of  all 
good  governments,  is  to  secure  the  people  in  their  right  to  life, 
liberty  and  property.  The  more  certainly  to  attain  this  end,  the 
framers  of  our  constitution  not  only  proclaimed  certain  great  prin- 
ciples in  the  bill  of  rights,  but  they  distributed  governmental  pow- 
er into  three  distinct  departments,  each  of  which^  while  acting  in 
its  proper  sphere,  was  designed  to  be  independent  of  the  others. 
In  the  legislative  department  it  belongs  to  declare  the  causes  for 
which  the  liberty  of  a  citizen  may  be  taken  from  him,  to  the  judi- 
cial department  to  determine  the  existence  of  such  causes  in  any 
given  case,  and  to  the  executive  to  enforce  the  sentence  of  the  law 
pronounced  through  the  coui"t.  If  a  citizen  can  be  arrested  except 
upon  a  charge  of  violated  law,  and  for  the  purpose  of  taking  him 
before  some  judicial  tribunal  for  investigation,  then  it  is  plain  that 
the  executive  department  has  usurped  the  function  of  the  other  two^ 
and  the  whole  theory  of  oar  government,  so  far  as  it  relates  to  the 
protection  of  private  property,  is  overthrown. 

But  on  this  question  we  are  not  left  merely  to  arguments  drawn 
from  the  general  spirit  and  object  of  our  constitution.  Our  fore- 
fathers had  fresh  in  their  memory  the  struggle  which  it  had  cost  in 
England  to  secure  those  two  great  charters  of  freedom,  the  magna 
chartaof  King  John's  time,  and  the  bill  of  rights  of  1688,  and  they 
incorporate  into  our  fundamental  law,  whatever  was  most  value- 
able  in  these  inducements  for  the  securit}^  of  life,  liberty  and  pro- 
perty. They  provided  in  article  4  of  the  amendments,  that,  "the 
rights  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures  shall  not  be 
violated;  and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularh'-  describing  the  place 
to  bo  searched,  and  the  j)orsons  or  things  to  bo  seized." 

They  further  provided  in  article  5  that  "  No  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law," 
and,  in  article  6,  that  "In  all  criminal  prosecution  the  accused  shall 
enjoy  the  right  of  a  speedy  and  public  trial,  by  an  impartial  jury 
of  the  state  and  district  wherein  the  crime  shall  have  boon  com- 
mitted, which  district  shall  have  been  previously  ascertained  by 
law,  and  to  be  'informod  of  tho  nature  and  cause  of  tho  accusation ; 
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to  be  confronted  with  the  witnesses  against  him ;  to  have  compul- 
sory process  in  obtaining  witnesses  in  his  favor ;  and  to  have  tlie 
assistance  of  counsel  for  his  defence."  It  cannot  be  denied  that, 
when  this  plaintiff  was  arrested,  without  writ  or  warrant,  and 
conveyed  by  the  marshal  to  the  city  of  New  York,  and  then  de- 
livered, not  into  the  custody  of  the  law,  upon  a  criminal  charge, 
but  to  a  military  officer,  to  be  imprisoned  in  a  military  fortress, 
without  judicial  investigation,  and  without  even  the  charge  of 
crime,  the  letter  and  spirit  of  all  the  foregoing  provisions  of  the 
constitution  were  plainly  violated,  unless,  under  the  state  of  facts 
set  forth  in  the  pleas,  their  operation,  as  to  the  plaintiff,  had  been 
temporarily  suspended.  "Was  such  the  fact?  On  the  answer  to 
this  question  must  depend  the  decision  of  this  case.  If  the  plain- 
tiff was  a  belligerent,  as  insisted  by  the  defendants'  counsel,  the 
order  of  the  president  was  wholly  unnecessary  to  authorize  the  ar- 
rest. Any  soldier  has  the  right,  in  time  of  war,  to  arrest  a  belliger- 
ent engaged  in  acts  of  hostility  toward  the  government,  and  lodge 
him  in  the  nearest  military  prison,  and  to  use  such  force  as  may 
be  necessary  for  that  purpose  even,  unto  death.  This  is  the  law  of 
war,  to  which  the  defendants  appeal  for  their  justification.  Have 
the  counsel  considered  to  what  this  theory  of  belligerency  among 
our  own  citizens  would  have  led,  if  reduced  to  practical  application 
in  the  late  war  ? 

It  is,  however,  a  contradiction  in  terms  to  speak  of  a  citizen  of 
a  loyal  state,  remaining  in  such  state  and  not  engaging  in  the  war, 
as  a  belligerent.  A  belligerent  is  a  subject  of  the  hostile  power, 
and  his  character  in  that  regard  depends  upon  that  of  the  coi»mu- 
nity  to  which  he  belongs.  In  the  case  of  Milligan,  recently  decided 
in  the  supreme  court  of  the  United  States,  the  same  point  was 
made  and  set  at  rest  by  the  court,  in  the  following  language  :  ''But 
it  is  insisted  that  Milligan  was  a  prisoner  of  war,  and  therefore 
excluded  from  the  privileges  of  the  statute.  It  is  not  easy  to  see 
how  he  can  be  treated  as  a  prisoner  of  war,  when  he  lived  in  In- 
diana for  the  past  twenty  years,  was  arrested  there,  and  had  not 
been,  during  the  late  troubles,  a  resident  of  any  of  the  states  in 
rebellion.  If,  in  Indiana,  he  conspired  with  bad  men  to  assist  an 
enemy,  he  is  punishable  for  it  in  the  courts  of  Indiana ;  but  when 
tried  for  the  offence,  he  cannot  plead  the  rights  of  war  ;  for  he 
was  not  engaged  in  legal  acts  of  hostility  against  the  government, 
and  only  such  persons,  when  captured,  are  prisoners  of  war." 

If  ho  capnot  enjoy  the  immunities  attaching  to  the  character  of 
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a  prisoner  of  war,  how  can  he  be  subject  to  their  pains  and  penal- 
ties? 

This  is  decisive  authority  as  to  whether  the  plaintiff,  in  the 
present  case,  can  be  considered  as  having  been  arrested  and  im- 
prisoned as  a  belligerent  or  prisoner  of  war.  The  principle,  in- 
deed, had  already  been  settled  by  the  same  court  in  the  prize  cases 
above  quoted,  when  they  held  that  all  persons  residing  in  the  rebel 
states,  whose  property  might  be  used  to  support  the  hostile  power, 
were  liable-  to  be  treated  as  enemies  without  reference  to  their 
personal  loyalty.  This  is  the  settled  doctrine  that  the  status  of 
any  person,  as  to  the  question  of  belligerency,  depends  upon  his 
citizenship  or  nationality.  The  late  rebellion  grew  to  such  con- 
sistency and  magnitude  that  our  own  as  well  as  foreign  govern- 
ments recognized  the  people  of  the  rebel  states  as  belligerents,  but 
the  citizen  and  resident  of  a  northern  state  did  not  become  a  bel- 
ligerent, whatever  may  have  been  his  sentiments  or  wicked  his 
plots. 

So  far,  then,  as  it  is  sought  to  justify  the  arrest  of  the  plaintiff 
by  assuming  that  he  was  arrested  as  a  prisoner  of  war,  the  argu- 
ment is  untenable.     He  was  not  a  prisoner  of  war. 

The  foundation  of  the  argument  predicated  on  the  alleged  bel- 
ligerency of  the  plaintiff  thus  failing,  it  remains  to  be  considered 
whether  his  arrest  can  be  justified  as  an  exercise  of  martial  law 
applied  to  a  citizen  of  Illinois,  not  in  the  military  service.  It  is  to 
be  remarked  that  the  order  for  the  arrest  of  the  plaintiff  is  alleged 
to  have  been  issued  by  the  president  as  commander-in-chief  of  the 
armies  of  the  United  States,  through  the  judge  advocate  general, 
though  addressed  to  and  executed  by  the  marshal  of  the  northern 
district  of  Illinois,  who  is  merely  a  civil  officer. 

To  what  extent  is  martial  law  incident  to  a  state  of  war  ? 

As  the  phrases,  martial  law  and  military  law,  are  sometimes 
carelessly  used  as  meaning  the  same  thing,  it  is  proper  to  point 
out  the  broad  distinctness  between  them.  The  constitution  au- 
thorizes congress  to  raise  and  support  armies,  and  to  make  rulers 
for  the  government  thereof  Acting  under  this  authority,  congi-ess 
has  passed  divers  acts  prescribing  the  rules  and  articles  of  war, 
and  providing  for  the  government  and  discipline  of  the  troops. 
These  rules  constitute  the  military  law,  and  are  directly  sanctioned 
by  the  constitution,  but  they  apply  only  to  persons  in  the  military 
or  naval  service  of  the  government. 

What  is  called  martial  law,  however,  has  a  far  wider  scope  and 
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application.  When  once  established,  it  ia  made  to  apply  alike  to 
citizen  and  soldier.  To  call  this  system  by  the  name  of  law  seems 
something  of  a  misnomer.  It  is  not  law  in  any  proper  sense,  but 
merely  the  will  of  the  military  commander,  to  be  exercised  by  him 
only  on  his  responsibility  to  his  government  or  superior  oflEicer. 

Sir  Matthew  Hale  said  :  "It  is  in  truth  and  reality  no  law,  but 
something  indulged  and  allowed  as  law."  Hist.  C.  L.  54.  In  the- 
famous  petition  of  right,  in  the  reign  of  Charles  I.,  it  was  solemnly 
enacted  that  no  commission  should  issue  to  proceed  in  England 
according  to  martial  law,  and  the  principal  reasserted  in  the  bill 
of  rights  of  .1688.  In  the  case  of  Grant  vs.  [Gould,  2  Hen.  Blackst. 
99,  decided  in  the  year  1792,  Loughborough  said  that  martial  law, 
in  the  sense  in  which  we  are  now  cojisidering  it,  did  not  exist  in 
England,  was  contrary  to  the  constitution,  and  had  been,  for  a 
century,  totally  exploded.  We  make  these  references  merely  to 
illustrate  how  odious  this  system  is  to  the  spirit  of  liberty  and 
good  government. 

That  martial  law  must  be  permitted  to  prevail  on  the  actual 
theatre  of  military  operations,  in  time  of  war,  is  an  unavoidable 
necessity.  It  results  from  the  very  nature  of  war,  which  is  simply 
an  appeal  to  force,  and  where  it  is  being  urged  it  necessarily  sus- 
pends and  displaces  the  ordinary  laws  of  the  land  by  those  usages 
which  are  known  as  the  laws  of  war.  If  a  commanding  officer 
finds  within  his  lines  a  person,  whether  citizen  or  alien,  giving  aid 
or  information  to  the  enemy,  he  can  arrest  and  detain  him  so  long 
as  may  be  necessary  for  the  security  or  success  of  his  army.  He 
can  do  this  under  the  same  necessity  which  will  justify  him,  when 
an  emergency  requires  it,  in  seizing  or  destroying  the  private 
property  of  a  citizen.  The  authority  to  do  either,  by  military 
force,  is  indispensable  on  the  actual  theatre  of  war.  The  want  of 
such  authority  might  lose  a  battle,  or  peril  the  issue  of  a  cam- 
paign. The  power  to  do  these  things  is  implied  in  the  power  to 
wage  war,  and  springs  from  an  overruling  necessity. 

But  beyond  the  enforcement  of  martial  law  on  the  actual  field 
of  military  operations,  which  is  the  result  of  an  overmastering 
necessity,  and  its  establishment  in  districts,  though  remote  from 
the  seat  of  war,  are  yet  so  far  in  sympathy  with  the  public  enemy 
as  to  obstruct  the  administration  of  the  laws  through  the  civil 
tribunals,  and  render  a  resort  to  military  power  a  necessity,  as  the 
only  means  of  restraining  disloyalty  from  overt  acta,  and  preserv- 
ing the  authority  of  the  government,  we  know  of  no  ground  upon 
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which  its  exercise  can  be  defended.  It  is  the  result  of  an  absolute 
necessity  during  a  period  of  war,  and  should  terminate  with  the 
necessity  itself.  The  doctrine  that  a  state  of  war  itself  suspends, 
at  once,  and  everywhere,  the  constitutional  guarantees  for  liberty 
and  property,  finds  no  support  in  the  constitution,  and  is  incon- 
sistent with  every  principle  of  civil  liberty  and  free  government. 

But  the  admission  that  the  government,  by  the  joint  action  of 
congress  and  the  president,  or  by  the  single  action  of  the  latter, 
may  rightfully  extend  the  limits  of  martial  law  beyond  the  actual 
theatre  of  military  operations,  and  establish  it  in  districts  where 
the  civil  authorities  are  powerless  to  protect  the  public  welfare 
against  disloyal  persons,  does  not  aid  the  pleas  in  the  case  before 
us.  These  pleas  do  not  aver  that  the  plaintiff  was  arrested  where 
the  war  was  raging,  or  tliat  the  civil  courts  were  not  in  the  peace- 
ful and  uninterrupted  exercise  of  their  jurisdiction,  or  that  the 
civil  authority  was  in  any  degree  impaired,  or  that  martial  law 
had  been  proclaimed.  Neither  can  we  presume  such  a  condition 
of  affairs  to  have  existed.  Indeed,  it  is  a  part  of  the  judicial  his- 
tory of  the  war,  of  which  we  may  well  take  judicial  notice,  that 
no  organized  rebel  force  ever  trod  the  soil  of  Illinois ;  that  the 
usual  administration  of  the  laws  in  this  State  was  at  no  time  sus- 
pended or  interrupted,  and  that,  in  that  part  of  the  State  where 
this  arrest  was  made,  the  people  were  eminently  distinguished  for 
their  devotion  to  the  government  and  to  the  prosecution  of  the 
war.  Neither  had  there,  at  the  time  of  this  arrest,  been  any  offi- 
cial action  by  any  department  of  the  government  establishing 
martial  law,  or  suspending  the  writ  of  habeas  corpus,  in  the  State 
of  Illinois.  We  must  assume,  both  from  the  absence  of  any  aver- 
ment to  the  contrary  in  the  pleas,  and  from  the  public  history  of 
the  time,  that  this  plaintiff  might  have  been  arrested  by  the  ordi- 
nary legal  process,  and  brought  to  trial  before  the  ordinary  civil 
tribunals,  and,  if  guilty,  subjected,  without  let  or  hindrance,  to  a 
merited  punishment. 

In  the  face  of  all  these  facts,  how  is  it  possible  to  hold  that  the 
plaintiff  was  legally  subjected  to  the  administration  of  martial  law? 

It  is  undeniable,  if  the  government  had  the  right  to  arrest  him 
without  a  warrant,  and  imprison  him  without  a  trial,  or  charge  of 
any  criminal  offence,  it  had  an  equal  right  to  send  his  cause  before 
a  court  martial  or  military  commission. 

The  right  to  do  the  one,neces8arily  implies  the  right  to  do  the  other 
because  both  rest  on  the  same  theory  of  power  to  be  exercised  by 
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the  government  in  time  of  war.  If  it  was  lawful  to  arrest  and  im- 
prison the  plaintiff  without  any  form  or  judicial  investigation,  it 
would  certainly  have  been  not  less  lawful  to  do  the  same  thing 
upon  the  finding  and  sentence  of  a  military  tribunal.  It  can  hard- 
ly be  said  that  the  laws  of  war  could  be  applied  to  the  plaintiff  for 
the  purpose  of  punishment  but  not  for  the  purpose  of  trial. 

As  to  the  main  fact  that  martial  law  did  not  exist  in  Indiana,  and. 
that  the  trial  and  imprisonment  of  Milligan  were  illegal,  the  court 
was  not  divided. 

That  case  is  really  decisive  of  the  one  before  us.  The  case  of  Mil- 
ligan was  the  weaker  of  the  two  in  this,  that  at  the  time  of  his  ar- 
rest and  trial  in  1864,  the  writ  of  habeas  corpus  had  been  suspended 
by  authority  of  congress,  which  furnished  the  counsel  for  the 
government  an  argument  in  support  of  the  theory  of  martial  law. 

It  is  a  fearful  power  that  is  claimed  for  the  government  by  the 
counsel  for  the  appellee,  and  one  which  no  free  government  ought 
to  possess.  Even  in  England,  in  the  latter  part  of  the  last  century 
when  secret  political  societies  were  formed  hostile  to  the  govern- 
ment, and  in  league  with  the  Erench  revolutionists,  or  supposed 
to  be  so,  although  the  country  was  at  war  with  France,  yet,  while 
the  high  tory  administration  of  Mr.  Pitt  arrested,  prosecuted  and 
punished  with  a  pitiless  rigor,  it  acted  only  through  the  ordinary 
agencies  of  the  civil  courts,  and  made  no  use  of  the  military  arm 
under  the  pretence  that  the  offending  persons  were  belligerents  or 
public  enemies.  If  this  plaintiff  was  guilty  of  the  charge  made  in 
the  plea,  he  merited  arrest  and  severe  punishment,  but  he  should 
have  been  punished  in  conformity   to  law. 

If  the  president  could  rightfully  arrest  him  by  military  force 
and  consign  him,  without  process  or  trial,  to  a  fortress  in  the  har- 
bor of  New  York,  he  could  do  the  same  thing  to  any  other  person  in 
the  state  of  Illinois,  however  innocent  of  crime.  This  plaintiff  may 
have  been  disloyal,  and  seeking  to  aid  the  rebels,  but  the  most 
loyal  citizen  might  have  been  seized,  and  sent  away  in  the  same 
summary  manner. 

As  no  charge  is  made,  no  judicial  investigation  had,  it  is  left 
entirely  to  the  caprice  of  the  government  to  determine  what  per- 
sons shall  be  arrested.  The  power  to  thus  arrest  being  once  con- 
ceded, every  man  in  the  state,  from  the  governor  down  to  the  hum- 
blest citizen,  would  hold  his  liberty  at  the  mercy  of  the  military 
officer  in  command.  For  it  is  to  be  borne  in  mind  that  this  power 
is  not  one  to  be  exercised  only  by  the  highest  officers  of  the  gov- 
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ernment,  in  whose  hands  it  might  be  exercised  with  moderation. 
It  is  claimed  for  the  president  as  commander-in-chief,  and  as  inci- 
dent to  a  state  of  war,  or  martial  law,  and  may  be  exercised  by 
the  military  oflScer  in  command  in  any  district,  without  reference 
to  his  rank,  as  rightfully  as  by  the  president  himself.  He  might 
be  afraid  to  exercise  it  without  orders  from  his  superior,  but  if  it 
exists  at  all  it  belongs  to  him  as  well  as  to  the  president. 

This  theory,  then,  pushed  to  its  logical  results,  is  this  :  That 
whenever  the  government  is  engaged  in  suppressing  a  rebellion  in 
Florida,  or  waging  war  on  the  frontiers  of  Maine,  martial  law  may 
be  enforced  in  Illinois,  where  there  is  neither  war  nor  public  ene- 
my, and  where  the  courts  are  daily  administering  justice ;  and 
every  citizen  of  the  State  shall  hold  his  liberty  and  property  at 
the  whim  and  discretion  of  the  military  officer  in  command. 

The  proposition  thus  stated  in  its  make  up  may  well  startle  us 
when  we  remember  how  liable  w«  are  to  be  involved  in  war.  But 
it  is  not  true,  for  it  is  utterly  at  variance  with  the  most  cherished 
objects  of  the  constitution,  and  its  ruost  solemn  prohibitions. 

It  is  unfortunate  that  causes  of  a  political  or  partisan  character 
should  come  before  the  courts,  but  when  they  do  so,  we  must  de- 
clare the  law  as  we  believe  it  to  exist.  If  we  can  know  any  other 
motive  than  the  simple  wish  to  truly  expound  it,  or  if,  when  our 
convictions  are  clear,  we  should  hesitate  to  declare  them,  without 
refei'ence  to  what  may  please  or  what  offend,  we  should  betray 
the  solemn  trusts  which  the  people  have  committed  to  this  court, 
and  bring  dishonor  on  the  administrator  of  justice. 

Our  attention  has  been  called  by  the  counsel  for  the  defendants, 
to  two  acts  of  congress,  the  first  of  which  passed  March  3,  1863, 
provides  in  its  fourth  section  : 

"That  any  order  of  the  president,  or  under  his  authority,  made 
at  any  time  during  the  existence  of  the  rebellion,  shall  be  a  defence 
in  all  courts,  to  any  action  or  prosecution,  civil  or  criminal,  pending 
or  to  be  commenced,  for  any  search,  seizure,  arrest,  or  imprison- 
ment made,  done  or  committed,  or  acts  omitted  to  be  done,  under 
and  by  virtue  of  such  order,  or  under  color  of  any  law  of  congress ; 
and  such  defence  may  be  made  by  special  plea,  or  under  the  gen- 
eral issue." 

The  other  act,  passed  May  11,  1866,  provides  in  its  first  section 
that  any  arrest  or  imprisonment,  during  the  rebellion,  by  virtue 
of  the  order  of  the  president,  secretary  of  war,  or  any  military 
oflBlcer  in  command  in  the  place  where  such  arrest  had  beea  made, 
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or  imprisonment  had  been  made,  should  come  within  the  purview 
of  the  first  act  for  all  purposes  of  defence. 

That  it  is  the  duty  of  congess  to  indemnify,  out  of  the  public 
treasury,  any  person  who  has  been  compelledto  pay  damages  for 
an  act  performed  by  him,  in  good  faith,  under  the  command  of  the 
president,  for  the  purpose  of  suppressing  the  rebellion,  is  a  propo- 
sition which  few  persons  would  den3^  But  the  denial  by  congress 
through  a  retrospective  law  of  all  redress  to  a  person  whose  pro- 
perty or  liberty  was  illegally  taken,  under  a  military  order,  is  a 
mode  of  discharging  obligations  which,  however  convenient,  is  not 
reconcilable  with  the  principle  of  the  constitution.  The  constitu- 
tion confides  to  congress  only  legislative  power,  and  that  to  be  ex- 
ercized only  for  specific  purposes.  When,  therefore,  it  undertook 
to  determine,  in  1863  and  1866,  that  no  injury  to  person  or  pro- 
perty, committed  prior  to  that  time,  gave  to  the  injured  party  a 
vested  right  of  action,  if  committed  under  a  military  order,  it  as- 
sumed a  judicial  function  which  it  is  not  authorized  to  perform. 
Whether  this  plaintiff  was  illegally  arrested  and  imprisoned  in  1862, 
depends  solely  upon  the  acts  done  and  the  laws  in  force  at  that 
time,  and  these  are  facts  to  be  determined  by  judicial  investigation, 
and  facts  which  no  congress  can  change.  If  his  personal  liberty, 
or  his  property,  was  illegally  taken  from  him,  here  at  once  occurred 
to  him  a  right  to  redress  in  the  courts,  which  no  subsequent  acts 
of  congress  can  take  away.  The  rights  of  persons  or  property  are 
equally  secured  by  the  constitutional  provision,  borrowed  from 
magna  charta,  that  no  person  shall  be  deprived  of  them  without  due 
process  of  law.  That  congress  has  no  right,  by  its  own  acts,  to 
divest  these  rights  is  universally  conceded,  and  we  are  unable  to 
perceive  the  difference,  in  principle,  between  an  act  seeking  to  di- 
vest them  directly  and  one  providing  that,  when  they  have  been 
divested  by  unlawful  violence,  no  remedy  shall  be  had  against  the 
wrong  doer.  Suppose  congress  should  pass  a  law  that  no  action 
should  lie  against  United  States  marshals  for  any  illegal  acts  there- 
tofore done  by  them  under  color  of  their  office,  and  a  marshal 
should  be  sued  for  having,  before  the  passage  of  the  law,  illegally 
taken  the  goods  of  one  person  under  an  execution  against  another. 
Can  it  be  supposed  such  an  act  would  be  a  defence  to  a  suit  brought 
for  the  trespass  ?  And  there  is  no  difference,  in  principle,  between 
such  legislation  and  that  now  under'consideration. 

In  1862,  on  the  facts  disclosed  by  this  record,  one  citizen  of  Illi- 
nois committed  a  trespass  upon  the  rights  of  another,  for  which 
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the  laws  of  Illinois  then  gave,  and  now  give,  a  right  of  action. 
Since  that  time  congress  has  said  that  the  action  shall  not  be  main- 
tained. We  must  respectfully  ask,  whence  comes  the  power  to  in- 
terfere with  the  remedies  furnished  by  the  state  laws,  through  the 
state  tribunals,  for  the  injury  of  one  citizen  by  another.  There  is 
really  nothing  to  be  said  in  support  of  this  legislation.  With  all 
our  respect  for  congress,  we  must  hold  these  acts  beyond  its  con- 
stitutional authority.  If  they  are  not  so,  its  power  over  persons 
and  property  is  limited  only  by  its  own  discretion,  and  constitu- 
tional government  is  merely  a  theory. 

This  judgement  must  be  reversed,  and  the  case  remanded.  In 
order,  however,  that  our  decision  may  not  be  misconstrued,  we 
deem  it  proper  to  add,  that  although  the  matter  of  the  special  pleas 
is  not  a  bar  to  the  action,  yet,  on  the  trial,  the  defendants  will  be 
permitted  to  prove  the  facts  alleged  in  them,  in  mitigation  of  dam- 
ages, and  for  the  purpose  of  rebutting  the  presumption  of  malice. 
For  the  purpose  of  enabling  the  jury  to  determine  justly  the  quan- 
tum of  damages  to  which  the  plaintiff  ma}'  be  entitled,  the  matters 
set  up  in  these  pleas  will  be,  if  proved,  a  proper  subject  of  consider- 
ation. 

Eeversed  and  remanded. 

The  cause  being  remanded,  and  they  authorized  to  prove  their 
Pleas,  instead  of  attempting  a  defence  of  their  illegal  acts,^  they 
spread  on  the  Eocord  of  the  Court  the  following  confession : 
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STATE  OF  ILLINOIS,  Kg 

JO  DAVIESS  COUNTY.       J     '     III  the  Circuit  Court  of  Jo  Daviess 
County,  to  the  May  Term,  A.  D.  1869. 

Madison  Y.  Johnson, 
vs. 

J.  Eussell  Jones, 

John  C.  Hawkins,  \  Trespass  for  False  Imprisonment. 

Oliver  P.  Hopkins, 

Elihu  B.  Washburne,  and   | 

Bradnor  Smith.  J 

And  now  comes  the  said  defendants,  Jones,  Hawkins  and  Hop- 
kins and  admit  that  the  said  pleas,  heretofore  filed  by  them  in  said 
case,  and  the  matters  and  things  therein  set  forth  against  said 
plaintiif  ARE  untrue  in  substance  and  in  fact,  and  the  defendants 
ask  leave  of  the  court  to  withdraw  the  same,  which  is  granted  by 
the  Court.  And  the  said  defendants  further  confess  the  wrongful 
trespass  and  imprisonment  set  forth  in  said  declaration,  and  that 
the  said  defendants  are  guilty  in  manner  and  form  as  therein  stated 
and  set  forth,  and  that  said  plaintiff  has  sustained  great  damage 
thereby,  as  is  alleged  in  said  declaration,  and  said  defendants  fur- 
ther CONFESS  that  THE  SAID  SEIZURE  AND  IMPRISONMENT  OF  SAID 
PLAINTIFF  WAS  WRONGFUL,  UNJUSTIFIABLE  AND  WITHOUT  CAUSE,  AND 
THAT  SAID  PLAINTIFF  WAS  INNOCENT  OP  THE  VIOLATION  OF  ANY  LAW, 
OR  OF  DOING  ANY  ACT  INNIMICAL  TO  THE  GOVERNMENT  OF  THE  UnITED 

States,  and  that  said  plaintiff  did  no  act,  used  no  expression, 

OR  exercised  any  influence,  to  the  KNOWLEDGE  OF  SAID  DEFEND- 
ANTS, that  was  not  IN  SUPPORT  OF  THE  GOVERNMENT  OF  THE  UnITED 

States,  its  constitution  and  its  laws.  And  inasmuch  as  said 
suit  was  brought  by  said  plaintiff  for  a  personal  vindication  of  his 
character  and  conduct  as  a  citizen,  he  releases  the  said  damages, 
Eiscept  as  to  the  sum  of  one  thousand  dollars  for  costs  and  expenses 
incurred  by  said  plaintiff,  on  account  of  said  wrongful  seizure  and 
imprisonment. 

It  is  thereupon  considered  by  the  court  that  the  said  plaintiff 
have  and  recover  of  and  from  the  said  defendants,  Jones,  Hawkins 
and  Hopkins,  the  said  sum  of  one  thousand  dollars  and  costs  of 
Court,  and  that  execution  issue  therefor. 

Filed  aud  entered  of  Record  on  the  24th  of  May,  1869. 
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Such  is  tho  finale,  of  one  of  the  most  important  cases,  that  oc- 
curred during  the  war.  After  the  entry  of  the  confession  above, 
nothing  personal  to  ourself  need  be  said,  our  interests  are  cancel- 
led, but  the  principles  involved,  and  the  questions  judicially  settled, 
are  the  common  property  of  all,  and  will  stand  as  a  landmark  lim- 
iting the  powers  oftheExecutive,and  congress,  in  their  mad  crusade 
against  personal  liberty.  Had  we  consulted  our  personal  security^ 
in  less  fearlessly  expressing  our  opinions,  when  so  many  were  dis- 
posed to  falter,  we  might  have  avoided  the  outrage,  but  we  believed 
then,  that  the  fanatical  war  against  slavery  would  change  our  form 
of  government,  by  centralizing  power  in  the  federal,  to  the  detri- 
ment of  the  State  governments,  and  unless  resisted,  and  confined 
within  constitutional  limits,  anarchy  and  a  military  despotism, 
would  blot  out  free  institutions. 

"We  had  no  disposition  to  invite  outrage,  or  to  place  ourself  in 
advance  of  others,  as  the  guardian  of  public  liberty,  but  being  se- 
lected as  one  of  the  victims,  with  which  to  terrify  the  masses  into 
a  compliance  with  their  unlawful  acts,we  could  not  in  justice  to  those 
that  were  to  come  after  us,  do  less  than  breast  tho  storm  of  pop- 
ular fanaticism  at  the  time,  looking  to  the  future,  for  a  justification 
of  our  motives. 

It  cannot  be  urged,  as  an  apology  or  excuse,  for  the  actors  in  this 
criminal  outrage,  that  I  was  either  lost  sight  of,  or  forgotten,  but 
they  acted  with  a  full  knowledge  of  all  the  facts,  as  set  out  in  the 
confession  of  judgment. 

It  was  not  only  a  matter  of  public  notoriety,  but  a  knowledge  of 
the  facts,  were  spread  before  the  President,  Secretary  of  War,  and 
Congress,  neither  of  which,  had  the  manliness  to  discharge  their 
duty,  protect  the  innocent,  or  defend  personal  liberty. 


We  herewith  copy  a  memorial  addressed  to  Congress  at  the  time, 
and  spread  on  the  records  of  the  Senate.     See  Congressional  Globe 
37th  congress,  3rd  session,  1st  part  of  proceedings  of  1862-3,  on  pa- 
ges 664  and  665  as  follows: 
To  the  Honorable  Senate  and  Souse  of  Representatives  of  the  United 

States  of  America,  in  Congress  assembled. 

The  petition  and  memorial  of  Madison  Y.  Johnson,  a  citizen  of 
the  state  of  Illinois,  woiild  respectfully  represent,  unto  your  honor- 
able body,  that  about  nine  o'clock  at  night  on  tho  28th  of  August 
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last,  your  petitioner  was  arrested  in  court  while  engaged  in  the  de- 
fence of  a  murder  case,  in  the  city  of  Gralena,  his  place  of  residence. 

That  said  arrest  was  made  by  authority  of  a  telegraphic  dispatch 
purporting  to  be,  by  order  of  the  Secretary  of  War,  and  signed  L. 
C  Turner,  Judge  Advocate,  in  which  said  dispatch,  your  petition- 
er was  charged  with  "disloyal  practices,'  and  ordered  to  be  con- 
veyed to  Fort  Lafayette  in  the  state  of  New  York,  and  delivered  to 
the  commandant  thereof 

Your  petitioner  was  arrested  as  aforesaid,  and  remained  in  cus- 
tody, during  the  remaining  progress  of  said  trial,  and  after  the  same 
was  completed,  he  was  conveyed  to  the  city  of  New  York  to  the 
police  headquarters  of  John  A.  Kennedy  provost  marshal,  where 
he  was  detained  a  few  hours,  in  what  is  known  as  the  "Inner  Tem. 
pie"  from  there  conveyed  and  lodged  in  Fort  Lafayette  on  the  2nd 
of  Sept.,  last,  without  any  warrant,  process,  or  charge  of  an  offence 
against  the  law  of  the  country,  except  said  telegram.  Your  peti- 
tioner here  states  the  fact,  that  he  has  never  at  any  time  in  word, 
act,  or  deed,  been  guilty  of  any  "  disloyal  practice,"  or  of  any  dis- 
loyal act,  at  any  time,  or  under  any  circumstances. 

.That  on  the  9th  of  Sept.,  the  Judge  Advocate  appeared  at  Fort 
Lafayette,  and  had  an  interview  with  your  petitioner,  when  he  asked, 
if  1  knewwhat  I  was  charged  with.  I  answered  I  did  not  know  either 
the  charge  on  which  I  was  held,  or  who  was  my  accuser,  but  I 
stood  ready  to  answer  for  every  act  of  my  life,  against  my  country^ 
He  asked  me  if  I  was  not  Yankee  enough  to  guess  what  I  was  ar- 
rested for.  I  replied,  I  had  not  a  drop  of  Yankee  blood  in  me,  and 
no  disposition  to  guess,  but  I  desired  to  know,  with  what  I  was 
charged,  and  who  were  my  accusers.  He  avoided  answering.  After 
a  good  deal  of  conversation,  he  asked  me  if  I  was  willing  to  take 
the  oath,  as  a  loyal  man.  I  answered  I  had  not  the  slightest  ob- 
jection to  take  any  oath,  the  laws  of  my  country  imposed,  but  I 
would  take  no  oath  prescribed  by  arbitrary  power,  that  might  by 
implication  impeach  my  integrity  as  a  man,  or  that  cast  a  suspi- 
cion on  me,  as  being  guilty  of  any  offence,  as  a  condition  of  my  re- 
lease. 

On  the  17th  of  Sept.,I  was  removed  to  the  city  of  New  York,  by 
order  of  the  Secretary  of  War,  and  placed  in  the  house  of  detention 
(  among  negroes,  pirates,  and  thieves, )  and  shortly  after  removed 
to  Fort  Delaware,  where  I  have  remained  ever  since,  held  as  a  po- 
litical prisoner,  restrained  of  my  liberty. 

Your  petitioner  would  further  represent,  that  during  the  last 
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three  months  he  has  presented  his  grievances  to  the  Judge  Advo- 
cate, the  Secretary  of  War,  Major  General  Wool,  who  had  command 
of  the  post,  and  to  the  President,  as  follows  : 

{Copy  of  Letter  to  the  President.) 

Fort  Delaware,  October  28th,  1862. 
To  His  Excellency,  President  Lincoln  : 
Sir: 

I  addressed  a  letter  to  you  on  the  7th  of  September,  from  Fort  La- 
fayette, informing  you  of  my  arrest  in  Galena  on  a  telegraph  dis- 
patch of  the  Secretary  of  War.  I  was  at  once  transported  beyond 
the  jurisdiction  of  my  state,  and  after  being  detained  in  Fort  La- 
fayette, I  was  removed  to  this  place,  where  I  have  been  detained 
ever  since,  and  strange  to  say,  up  to  this  day,  I  have  no  knowledge 
of  what  offence  I  am  charged,  or  who  is  my  accuser.  That  the 
government  has  been  imposed  upon  by  the  machinations 
of  private  malice,  through  the  representations  ofa  dishonor- 
able member  of  congress,(Iam  induced  to  believe  from  the  facts 
within  my  knowledge,)  I  have  patiently  endured  all  these  things, 
hoping  my  government  would  enquire  into  and  vindicate  me.  I  have 
addressed  Major  General  Wool  and  the  Secretary  of  War  respective- 
ly, as  I  was  advised  at  the  time,  I  was  under  their  jurisdiction, 
none  of  whom  have  answered.  I  now  appeal  to  you  as  the  head  of 
the  nation,  whose  duty  it  is  to  see  that  personal  liberty  is  protect- 
ted,  to  interpose  in  my  behalf  If  I  am  charged  with  an  offence 
let  me  be  informed  of  it,  that  I  can  defend  myself;  if  I  am  not,  then 
in  the  name  of  common  justice,  do  not  punish  mc.  It  cannot  be  the 
object  of  the  government,  to  punish  those  who  are  not  guilty  of  an 
offence,  and  from  your  acquaintance  with  me,  and  Washburne,  for 
the  last  eighteen  years,  you  should  be  able  to  determine,  with  some 
accuracy  whether  I  am  guilty  of  an  offence  against  my  country,  or 
under  the  peculiar  times,  he  has  availed  himself  of  his  position,  to 
carry  out  his  petty  malice.  In  either  event,  it  is  due  to  me,  to  the 
government  and  yourself,  that  I  either  be  tried  or  discharged. 

You,  as  well  as  myself,  know  that  the  personal  liberty  of  the 
citizen  is  of  more  importance  to  the  country  than  all  other  rights, 
and  without  which,  all  others  are  valueless.  Believing  you  should 
have  no  other  object  in  view,  than  to  see  the  law  duly  administered 
and  individual  liberty  protected,  I  am  induced,  as  a  matter  of  jus- 
tice to  myself,  to  ask  your  interposition,  holding  myself  ready  to 
answer  for  every  act  of  my  life. 
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Under  these  circumstances,  with  a  knowledge  that  the  gdVe^il' 
ment  has  been  imposed  upon,  and  it  being  both  your  duty,  a»  it 
should  be  your  pleasure,  to  protect  her  citizens,  I  will  not  doubt, 
when  your  attention  is  called  to  my  case,  you  will  take  action  in 
the  premises.  My  detention  can  effect  no  good  to  the  government 
and  does  me  an  absolute  injury.  In  no  view  can  a  further  deten- 
tion be  justified.    Hoping  soon  to  be  discharged, 

I  am  respectfully  yours,  M.  Y.  Johnson. 


Your  petitioner  would  further  represent  that  his  arrest  was 
without  warrant,  or  any  of  the  form  of  law ;  was  an  illegal  and 
arbitrary  usurpation  of  power,  on  the  part  of  the  secretary  of 
war,  destructive  of  all  liberty  to  the  citizen.  His  transportatio  n 
beyond  the  state,  where  the  courts  are  open  and  uninterrupted  for 
the  punishment  of  crime,  is  not  only  an  invasion  of  state  sover- 
eignty, but  a  violation  of  constitutional  guarantees.  His  incarcer- 
ation and  detention  in  a  military  prison,  without  informing  him 
of  the  offence  charged  against  him,  or  his  accusers' names,  and 
making  it  an  aggravation  of  the  offence,  to  employ  counsel,  and 
attempt  to  get  a  hearing,  is  an  intolerable  despotism,  only  equalled 
by  the  dark  and  mysterious  actings  of  a  Spanish  inquisition,  and 
last,  the  entire  neglect  to  hear  his  grievances,  or  make  any  exam- 
ination as  to  his  guilt  or  innocence,  when  he  is  hopelessly  buried 
in  a  bastile,  and  could  have  no  communication  with  his  friends, 
except  by  permission  of  those  who  have  already  outraged  him,  is 
a  degree  of  tyranny  unparalleled  in  the  history  of  any  free  gov- 
ernment. 

Your  memoralist  would  further  state,  he  was  turned  out  on  the 
13th  of  December  last,  by  order  of  the  secretary  of  war,  without 
any  oath,  entirely  ignorant  of  the  offence  charged  or  who  was  his 
accuser,  or  why  he  was  detained  and  removed  from  fort  to  fort. 
Neither  has  he  been  able  to  obtain  any  information  from  the  pres- 
ident, secretary  of  war  or  the  judge  advocate,  although  he  has  de- 
manded to  know  what  the  accusation  was,  and  by  whom  made. 

Your  petitioner  therefore  praj'^s  your  honorable  body  to  enquire 
into  the  facts,  by  a  resolution  of  the  senate,  as  the  only  means 
that  is  left  to  him  to  find  out  who  accused  him,  and  of  what  he 
was  accused,  believing  an  American  senate  will  grant  him  the  only 
means  of  vindicating  himself. 

All  of  which  is  respectfully  submitted. 

Madison  Y.  Johnson, 
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The  Senate,  by  a  party  vote,  denied  all  investigation  or  examin- 
ation in  the  case. 

With  this  memorial,  protest  and  letter  to  the  president,  spread 
on  the  record  of  the  Senate,  Congress  passes  the  acts  legalizing  the 
arrest  and  imprisonment  made  by  order  of  the  president,  and  in- 
demnifying the  guilty  parties.  Thus  shielded,  they  hoped  to  es- 
cape punishment,  if  not  public  condemnation,  but  failing  in  all, 
they  make  the  humiliating  confession. 

"What  a  sad  commentary  on  personal  liberty  and  Executive  jus- 
tice in  a  free  country.  It  is  with  a  feeling  of  holy  horror,  inspired 
by  the  memory  of  acts  of  lawlessness,  that  we  recur  to  such  brutal 
treatment  of  an  American  citizen.  The  charity  of  silence  would 
screen  them  from  the  indignation  of  posterity,  were  it  not,  that 
the  truth  of  history  will  present  the  facts  of  the  arbitrary  arrests, 
imprisonments,  banishments  and  military  murders  of  the  repub- 
lican administration  during  the  war. 

In  the  mad  frenzy  of  the  hour,  by  the  usurpations  of  the  presi- 
dent and  congress,  the  judiciary  was  rendered  powerless.  An  un- 
bridled military  power,  responsible  alone  to  the  Executive,  became 
the  arbiter,  not  only  of  the  liberties,  but  the  lives  of  her  citizens, 
all  rights  were  disregarded,  and  the  wonder  is,  in  the  convulsion 
of  the  times,  that  anything  like  constitutional  government  was 
preserved. 

We  know  that  in  times  of  great  public  excitement  there  is  a  dis- 
position on  the  part  of  the  timid  to  side  with  power,  as  it  offers 
security  to  them ;  and  it  is  not  until  a  reaction  takes  place,  that 
they  are  willing  to  examine  the  facts.  Were  it  not  so,  arbitrary 
power  had  not  asserted  itself  so  easily.  Our  own  opposition  to 
executive  encroachments  was  honest,  as  we  did  not  entertain  an 
opinion,  nor  utter  an  expression  that  we  did  not  candidly  believe 
then,  and,  the  same  circumstances  occurring,  would  reiterate  as 
firmly  now.  And  in  closing  this  vindication,  we  take  occasion  to 
Urge  upon  our  fellow  countrymen  the  necessity  of  ceaseless  vigi* 
lance,  and  solemnly  warn  them,  to  rebuke  and  resist  the  first  abuses 
of  executive  power  and  congressional  usurpations,  if  they  wish  to 
maintain  for  themselves  and  secure  to  their  children  the  priceless 
boon  of  liberty. 


